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banks and/or trust companies in the State in which such nati\‘onal
banking associations are located may have with respect to such State
institutions under State laws now in force or hereafter enacted:
Provided, That nothing herein shall be construed to permit the
establishment of branches of either national or State member banks
or allow consolidation of either national or State member banks not
allowed by existing laws.

Expenses incurred by the Comptroller of the Currency in the
exercise of such powers may be assessed by him against the banks
concerned and, when so assessed, shall be paid by such banks.

Nothing herein shall be construed to impair any power otherwise
possessed by the Comptroller of the Currency, the Secretary of the
Treasury or the Federal Reserve Board.

The powers herein conferred shall terminate six months from its
approval by the President; but the President of the United States
may extend its force by proclamation for an additional six months.

Approved, February 25, 1933.

[CHAPTER 127.]
AN ACT

To provide a new Code of Civil Procedure for the Canal Zone and %o repeal the
existing Code of Civil Procedure.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the thirty-
nine chapters hereinafter set forth shall constitute the Code of Civil
Procedure for the Canal Zone.

CHAPTER 1—PRELIMINARY PROVISIONS

SectioN 1. Trrie oF THIS copE.—This code shall be known as the
Code of Civil Procedure of the Canal Zone.

Skc. 2. WeEN THIS CoDE TAKES EFFECT.—This code shall take effect
on the first day of October, 1933,

Skc. 8. Nor rerroacrive—No part of it is retroactive unless
expressly so declared.

Sec. 4. Rune or construcron or taIs copk~—The rule of the com-
mon law, that statutes in derogation thereof are to be strictly con-
strued, has no application to thig code. The code establishes the
law of the Canal Zone respecting the subjects to which it relates,
and its provisions and all proceedings under it are to be liberally
construed with a view to effect its objects and to promote justice.

Sec. 5. Houmaxs—Holidays within the meaning of this code are
every Sunday and such other days as are enumerated as holidays in
section 7 of the Civil Code.

Sec. 6. ComeuraTionN oF TiME—The time in which any Act pro-
vided by law is to be done is computed by excluding the first day and
including the last, unless the last day is a holiday, and then it is
also excluded.

Sec. 7. Worps axp prrases—Words and phrases are construed
according to the context and the approved usage of the language;
but technical words and phrases, and such others as have acquired
a peculiar and appropriate meaning in law, or are defined in section
8, are to be construed according to such peculiar and appropriate
meaning or definition.

Sec. 8. CERTAIN TERMS USED IN THIS CODE DEFINED.—Words used
in this code in the present tense include the future as well as the
present; words used in the masculine gender include the feminine
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and neuter; the singular number includes the plural, and the plural
the singular; the word * person ” includes a corporation as well as a
natural person; writing includes printing and typewriting; oath
includes affirmation or declaration; and every mode of oral state-
ment, under oath or affirmation, is embraced by the term “testify,”
and every written one in the term * depose ”; signature or subscrip-
tion includes mark, when the person can not write, his name being
written near it by a person who writes his own name as a witness:
Provided, That when a signature is by mark it must, in order that
the same may be acknowledged or may serve as the signature to any
sworn statement, be witnessed by two persons who must subscribe
their own names as witness thereto.

The following words have in this code the signification attached
to them in this section, unless otherwise apparent from the context:

1. The word “property” includes both real and personal
property ;

2. The words “real property” are coextensive with lands, tene-
ments, and hereditaments;

3. The words “ personal property ” include money, goods, chat-
tels, things in action, and evidences of debt;

4. The word “month” means a calendar month, unless otherwise
expressed ;

5, The word ¢ will ” includes codicil;

6. The word “ writ ” signifies an order or precept in writing, issued
in the name of the people, or of a court or judicial officer; and the
word “process ” a writ or summons issued in the course of judicial
proceedings; )

7. The word “ State,” when applied to the different parts of the
United States, includes the District of Columbia and the Territories;
and the words “ United States” may include the District and
Territories; . .

8. The word “affinity,” when applied to the marriage relation,
signifies the connection existing in consequence of marriage between
each of the married persons and the blood relatives of the other.

Sgo. 9. DIvisioN OF JUDICIAL REMEDIES.—Judicial remedies are
divided into two classes:

1. Actions; and

2. Special proceedings. . )

Skc. 10. AcTioN DEFINED—AD action is an ordinary proceeding
in 8 court of justice by which one ﬁarty prosecutes another for the
enforcement or protection of a right, the redress or prevention of
a wrong, or the punishment of a public offense, .

Src. 11. SPECTAL PROCEEDINGS DEFINED-—Every other remedy is a
special proceeding.

Sgc. 12. CIviL ACTIONS ARISE OUT OF OBLIGATIONS OR INJURIES.—
A civil action arises out of—

1. An obligation;

2. An injury. L.

Src. 18. ]OB{IGATION periNED.—An obligation is a legal duty, by
which one person is bound to do or not to do a certain thing, and
arises from:

1. Contract; 01]:E .

2. Operation of law. . . .

Szc. p14. DivisioN oF INJURTES.—An injury is of two kinds:

1. To the person; and

2. To property. . .

Szc. lg. III)NJUyRIES 70 PROPERTY.—An injury to property consists
in depriving its owner of the benefit of it, which is done by taking,

withholding, deteriorating, or destroying it.

909

“ Person.”

“Testify”’; * depose.”

Proviso.
Signature by mark.

“Property.”

¢ Real property.’”

“Personal property.”

“Month.”

WL
“Writ”; £ m"

“giste.”

“United States.””

¢ Affinity.”

Judicial remedies, di-
vigion of.

“Action” defined.

Bpecial prooceedings.

Ctvil actions.

“Obligation” defined.

Division of injuries.

Injuries to property.



910

To person.

Prosecution of civil

action.

Civil and criminal
remedies not merged.

COURTS OF JUS-
TICE, GENERAL

PROVISIONS.

Sittings, publie.

Sittings, private.

Proviso,

Exclusion of wit-

nesses.

. Conduet of proceed-

ings.
Power of court.

Distriet court seal.

To dwhat documents

affixed.

District
dockets, .

court

72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

Src. 16. INJURIES TO THE PERSON.— Every other injury is an injury
to the person. . o

Skc. 17. CiviL ACTION, BY WHOM PROSECUTED.—A. civil action is
prosecuted by one party against another for the enforcement or
protection of a right, or the redress or prevention of a wrong.

Skc. 18. CIVIL AND ORIMINAL REMEDIES NOT MERGED.—When the
violation of a right admits of both a civil and criminal remedy, the
right to prosecute the one is not merged in the other.

CHAPTER 2—GENERAL PROVISIONS RESPECTING
COURTS OF JUSTICE

Sec. 19. Srrrines, pustic—The sittings of every court of justice
shall be public, except as provided in section 20.

Sec. 20. SiTTINGS, WHEN PRIVATE—In an action for divorce, crim-
inal conversation, seduction, or breach of promise of marriage, the
court may direct the trial of any issue of fact joined therein to be
private, and may exclude all persons except the officers of the court,
the parties, their witnesses, and counsel: Provided, That in any cause
the court may, in the exercise of a sound discretion, during the exam-
ination of a witness, exclude any or all other witnesses in the cause.

Sec. 21. POWERS RESPECIING CONDUCT OF PROCEEDINGS.—Every court
shall have power:

1. To preserve and enforce order in its immediate presence;

2. To enforce order in the proceedings before it, or before a person
or persons empowered to conduct a judicial investigation under its
authority;

8. To provide for the orderly conduct of proceedings before it, or
its officers;

4. To compel obedience to its judgments, orders, and process, and
to the orders of a judge out of court, in an action or proceeding
pending therein;

5. To control in furtherance of justice, the conduet of its minis-
terial officers, and of all other persons in any manner connected
with a judicial proceeding before it, in every matter appertaining
thereto;

6. To compel the attendance of persons to testify in an action or
proceeding pending therein, in the cases and manner provided in
this code;

7. To administer oaths in an action or proceeding pending therein,
and in all other cases where it may be necessary in the exercise of
its powers and duties;

8. To amend and control its process and orders so as to make
them conformable to law and justice.

Sec. 22. DISTRIOT COURT T0 HAVE SEAL—lhe distriet court shall
have a seal, which shall be kept by the clerk of the court.

Smc. 23. SAME; TO WIIAT DOCUMENTS AFPFIXED.—The seal of the
district court need not be affixed to any proceeding therein or docu-
ment, except:

1. To a writ;

2. To the certificate of probate of a will or of the appointment
of an executor, administrator, or guardian;

8. To the authentication of a copy of a record or other proceeding
of the court, or of an oflicer thereof, or of a copy of a document on
file in the office of the clerk.

Sec. 24. Districr courr pockers.—In addition to such dockets
as may be specially provided for herein, the clerk of the district
court, under the direction of the judge, must cause to be prepared,
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and shall keep, such other dockets as may be required for the pur-
poses of said court.

Sec. 25. Powers oF pistrIcT JUDGE—The district judge may, at
chambers, grant all orders and writs which are usually granted in
the first instance upon an ex parte application, and may, at cham-
bers, hear and dispose of such orders and writs; and may also, at
chambers, appoint appraisers, receive inventories and accounts to
be filed, suspend the powers of executors, administrators, or guard-
ians in the cases allowed by law, grant special letters of adminis-
tration or guardianship, agprove claims and bonds, and direct the
issuance from the court of all writs and process necessary in the
exercise of their powers in matters of probate.

Sec. 26. DISQUALIFICATION OF JUDGES.—No judge or magistrate
shall sit or act as such in any action or proceeding:

1. To which he is a party or in which he is interested;

9. When he is related to either party, or to an officer of a cor-
poration, which is a party, or to an attorney, counsel, or agent of
either party, by consanguinity or affinity within the third degree
computed according to the rules of law;

3. When, 1 the action or proceeding, or in any previous action

or proceeding involving any of the same issues, he has been attorney
or counsel for any party; or when he has given advice to any party
upon any matter involved in the action or proceeding; or when he
has been retained or employed as attorney or counsel for any party
within two years prior to the commencement of the action or pro-
ceeding;
4. V%hen it appears from the affidavit or affidavits on file that
either party can not have a fair and impartial trial before the dis-
trict judge, about to tr. the case, by reason of the prejudice or bias
of such judge. The aifidavit or a davits alleging the disqualifica-
tion of the judge must be filed and served upon the adverse party
or the attorney for such party at least one da before the day set
for trial of such action or proceeding; provided, counteraffidavits
may be filed at least one day thereafter, or such further time as the
court may extend the time for filing such counteraffidavits, not
exceeding five days, and for this purpose the court may continue the
trial.

Sgc. 27. No JUDGE OR MAGISTRATE TO HAVE PARTNER PRACTICING
raw.—No judge or magistrate shall have a partner acting as attor-
neg or counsel in any court of the Canal Zone.

EC. 28. PowErs OF DISTRICT JUDGE.—The district judge may exer-

cise out of court all the powers expressly conferred upon the judge,
as contradistinguished from the court.

Sec. 29. POWERS OF JUDICIAL OFFICERS A8 TO CONDUCT OF PROCEED-
vas.—Every judicial officer shall have power: )

1. To preserve and enforce order in his immediate presence, and in
proceed&ngs before him, when he is engaged in the performance of
official duty;

2. To co{r;pel obedience to his lawful orders as provided in this
code;

3. To compel the attendance of persons to te_stif{\_in a proceeding
before him, in the cases and manner provided in this code;

4. To administer oaths to persons in a proceeding pending before
him, and in all other cases where it may be necessary in the exercise
of his powers and duties.
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Skc. 81. To TAKE ACKNOWLEDGMENTS AND AFFIDAVITS.—The district
judge and the magistrates shall have power to take and certify:

1. The proof and acknowledgment of a conveyance of real prop-
erty or of any other written instrument;

9. The acknowledgment of satisfaction of a judgment of any
court;

3. An afidavit or deposition to be used in the Canal Zone.

Cross REFERENCE

Proof and acknowledgment of instruments, see Civil Code, sections 289 et seq.

Src. 82. PROCEEDINGS TO BE IN EXNGLISH LANGUAGE—Every written
proceeding in a court of justice in the Canal Zone shall be in the
English language, and judicial proceedings shall be conducted and
preserved in no other.

Sec. 83. MEANS TO CARRY JURISDICTION INTO EFFECT.—When juris-
diction is, by this code, or by any other statute, conferred on a court
or judicial officer, all the means necessary to carry it into effect are
also given; and in the exercise of this jurisdiction, if the course of
proceeding be not specifically pointed out by this code or the statute,
any suitable process or mode of proceeding may be adopted which
may appear most conformable to the spirit of this code.

Sec. 34. REPORTS PRIMA FACIE CORRECT STATEMENTS.—The report
of the official reporter, or official reporter pro tempore, of the district
court, duly appointed and sworn, when transcribed and certified as
being a correct transcript of the testimony and proceedings in the
case, is prima facie evidence of such testimony and proceedings.

CHAPTER 3.—ATTORNEYS AND COUNSELORS AT LAW

Sec. 35. ApmissioN 1o PrRACTICE—I1. Any person of good moral
character who has been admitted to practice in the Supreme Court
of the United States, or in the highest court of the District of Colum-
bia, or in the highest court of any State or Territory, may be
admitted, on motion in open court, to practice as an attorney of the
district court,

2. Any person of good moral character who has been admitted to
practice in the highest court of any foreign country may he admitted
to practice as an attorney of the distriet court: Provided, however,
That the requirements for practice in such foreign countries be a
preliminary education, in addition to grade and high school educa-
tion, of at least two years law course in an approved law school:
Provided further, That such person shall have practiced law in the
courts of his own or of a foreign country for a period of three years.

8. Every applicant for admission shall file his application” with
the clerk, produce his license and satisfactory evidence that it has
not been revoked, file with the clerk statements of at least three
reputable persons, one of whom must be a member in good standing
of the bar of the district court, attesting to the good moral character
of the applicant; and, if admission is sought under subdivision 2 of
this section, every applicant shall, in addition, furnish satisfactory
evidence as to the requirements for practice in such foreign country
and.the applicant’s practice for the requisite period. The motion for
admission must be made in open court by a member in good standing
of the bar of the district court. Such person shall upon the filing
of his application pay to the clerk a fee of $15 which fee shall be
accounted for by the clerk as miscellaneous receipts.

4. Any person of good moral character who has attained the age
of twenty-one vears may be admitted to the practice of law in the
courts of the Canal Zone by the judge of the United States district
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court thereof upon giving satisfactory evidence that he has a general
education equivalent to graduation from a high school of the Canal
Zone, has studied law under proper instruction for at least three
years, and has passed an examination in the law to be prescribed
and conducted by the judge of the district court or by a committee
of the bar appointed by him for that purpose. The judge of the
district court 1s empowered to make rules to establish the qualifica-
tions of the candidates.

Sec. 36. CERTIFICATE OF ApMIssION.—Upon admission of an appli-
cant to the bar, the district court shall direct an order to be entered
to that effect upon its records, and that a certificate of such admission
be given to him by the clerk of the court, which certificate shall be
his license.

Skc. 37. Oarus.—Before receiving a certificate the applicant shall
take and subscribe in court the following oaths:

1“1, recognize and accept the supreme authority of the
United States of America, in the Canal Zone, and I do swear that I
will obey the existing laws which rule in the Canal Zone, as well as
the legal orders and decrees of the duly constituted authorities
therein ; that I impose upon myself this voluntary obligation without
any mental reservation or purpose of evasion. So help me God.

9. T do solemnly swear that I will do no falsehood, nor consent
to the doing of any in court; I will not wittingly or willingly pro-
mote or sue any false, groundless or unlawful suit, nor give aid nor
consent to the same; I will delay no man for money or malice, but
will conduct myself in the office of a lawyer within the courts aceord-
ing to the best of my knowledge and discretion, with all good fidelity
as well to the courts as to my clients. So help me God.”

Sre. 88. Roww oF arrorNEys.—The clerk of the district court shall
keep a roll of attorneys admitted to practice, which roll must be
signed by the person admitted before he receives his license.

Qpo. 39. ATTORNEYS ON BONDs.—Attorneys will not be accepted
as sureties upon bonds or recognizances required to be filed in court.

Spe. 40. WHO MAY CONDUCT LITIGATION.—A. person may conduct
his litigation personally or by the aid of a lawyer, in either the
district or magistrates’ courts.

Src. 41. Durmes—It is the duty of an attorney and counselor:

1. To support the laws of the Canal Zone and the applicable laws
of the United States;

9. To maintain the respect due to the courts of justice and
judicial officers; _

3. To counsel or maintain such actions, proceedings, or defenses
only as appear to him legal or just, except the defense of a person
charged with a public offense; o

4. To employ, for the purpose of maintaining the causes confided
to him, such means only as are consistent with truth, and never seek
to mislead the judge or any judicial officer by an artifice or false
statement of fact or law; . )

5. To maintain inviolate the confidence, and at every peril to him-
self, to preserve the secrets of his client;

6. To abstain from all offensive personality, and to advance no
fact prejudicial to the honor or reputation of a party or witness,
unless required by the justice of the cause with which he is charged;

7. Not to encourage either the commencement or the continuance
of an action or proceeding from any corrupt motive of passion or
interest; . . .

8. Never to reject, for any consideration personal to himself, the
cause of the defenseless or the oppressed.

8051°—33——58
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Sre. 42. AurHORITY.—An attorney shall have authority: )

1. To bind his client in any of the steps of an action or proceeding
by his agreement filed with the clerk, or entered upon the minutes
of the court, and not otherwise;

2. To receive money claimed by his client in an action or pro-
ceeding during the pendency thereof, or after judgment, unless a
revocation of his authority is filed, and upon the payment
thereof, and not otherwise, to discharge the claim or acknowledge
satisfaction of the judgment.

Src. 43. CuANGE OF ATTORNEY.—The attorney in an action or
special proceeding may be changed at any time before or after
judgment or final determination, as follows:

1. Upon consent of both client and attorney, filed with the clerk,
or entered upon the minutes;

9. Upon the order of the court, upon the application of either
client or attorney, after notice from one to the other.

Skc. 44. NoricE oF CHANGE—When an attorney is changed, as
provided in section 43, written notice of the change and of the
substitution of a new attorney, or of the appearance of the party in
person, must be given to the adverse party. Until then he must
recognize the former attorney.

Skc. 45. DEATH OR REMOVAL OF ATTORNEY.—When an attorney dies,
or is removed or suspended, or ceases to act as such, a party to an
action, for whom he was acting as attorney, must, before any further
proceedings are had against him, be required by the adverse party,
by written notice, to appoint another attorney, or to appear in person.

Src. 46. CAUSES FOR WHICH COURT MAY REMOVE ATTORNEY.—An
attorney may be removed or suspended by the district court, for any
of the following causes, arising after his admission to practice:

1. His conviction of a felony or misdemeanor involving moral
turpitude, in which case the record of conviction shall be conclusive
evidence;

2. Willful disobedience or violation of an order of the district
court requiring him to do or forbear an act connected with, or in the
course of his profession, which he ought in good faith to do or
forbear, and any violation of the oath taken by him, or of his duties
as such attorney and counselor;

3. Corruptly or willfully and without authority appearing as
attorney for a party to an action or proceeding;

4, Lending his name to be used as attorney and coumselor by
another person who is not an attorney and counselor; :

5. For the commission of any act involving moral turpitude,
dishonesty, or corruption, whether the same be committed in the
course of his relations as an attorney or counselor at law, or
otherwise, and whether the same shall constitute a felony or
misdemeanor or not; and in the event that such act shall constitute
a felony or misdemeanor, conviction thereof in a eriminal proceeding
shall not be a condition precedent to disbarment or suspension from
practice therefor.

Sec. 47. PROCEEDINGS FOR REMOVAL OR SUSPENSION.—The proceed-
ings to remove or suspend an attorney and counselor, under the first
subdivision of section 46, must be taken by the district court on the
receipt of a certified copy of the record of convietion. The pro-
ceedings under any of the other subdivisions of that section may be
taken by the court for the matters within its knowledge, or may be
taken upon the information of another.

Skoc. 48, Accusarion.—If the proceedings are upon the information
of another, the accusation must be in writing.
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Skc. 49. VERIFICATION OF ACCUSATION.—The accusation must state
the matters charged, and be verified by the oath of some person, to
the effect that the charges therein contained are true, which verifi-
cation may be made upon information and belief when the accusation
is presented by an organized bar association.

EC. 50. CITATION OF ACCUSED BY PUBLICATION.—Upon receiving the
accusation, the district court shall make an order requiring the
accused to appear and answer it at a specified time, and shall cause
a copy of the order and of the accusation to be served upon the
accused at least five days before the day appointed in the order. If
it shall appear by affidavit to the satisfaction of the court or judge
that the accused resides out of the Canal Zone; or has departed from
the Canal Zone; or can not, after due diligence, be found within the
Canal Zone; or conceals himself to avoid the service of the order to
show cause, the court or judge may direct the service of a citation
to the accused, requiring him to appear and answer the accusation,
to be made by publication in a newspaper of general circulation, in
the Canal Zone for thirty days. Such citation must be directed to
the accused, recite the date of the filing of the accusation, the name
of the accuser, and the general nature of the charges against him, and
require him to appear and answer the accusation at a specified time.
On proof of the publication of the citation as herein required the
court shall have jurisdiction to proceed to hear the accusation and
render judgment with like effect as if an order to show cause and &
copy of the accusation had been personally served on the accused.

Sko. 51. Apprarance—The accused must appear at the time
appointed in the order, and answer the accusation, unless, for suf-
ficient cause, the court assign another day for that purpose. If he
do not appear, the court may proceed and determine the accusation
in his absence.

Sec. 52. OBIJECTIONS TO ACCUSATION.—The accused may answer to y

the accusation either by objecting to its sufliciency or denying it.

Skc. 53. Demurrer—If he object to the sufficiency of the accusa-
tion, the objection must be in writing, but need not be in any specific
form, it being sufficient if it presents intelligibly the grounds of the
objection. I% he deny the accusation, the denial may be oral and
without oath, and must be entered upon the minutes.

Skc. 54. Answer—If an objection to the sufficiency of the accusa-
tion be not sustained, the accused must answer within such time as
may be designated by the court. )

gmc. 55. aL—1f the accused plead guilty, or refuse to answer
the accusation, the court shall proceed to judgment of removal or
suspension. If he deny the matters charged, the court shall, at such
time as it may appoint, proceed to try the accusation. o

Sgo. 56. REFERENCE TO TAKE DEPOsrrioNs.—The court may, in its
discretion, order a reference to a committee to take depositions in
the matter. .

Skc. 57. JupameNT—Upon the receipt of a certified copy of the
record of conviction of an attorney of a crime involving moral
turpitude, the district court must suspend the attorney until judg-
ment in the case has become final. When a judgment of conviction
in such case has become final the court shall order the attorney
permanently disbarred. When the attorney has been found guilty
of the charges made in proceedings not based upon a record of con-
viction, judgment shall be rendered disbarring the attorney either
permanently or for a limited time, according to the gravity of the
offense charged. During such suspension or disbarment the attorney
shall be precluded from practicing as an attorney at law or as an
attorney or agent of another in and before all courts, commissions,
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and tribunals in the Canal Zone, and from practicing as attorney
or counselor at law in any manner and from holding himself out
to the public as an attorney or counselor at law. When permanently
disbarred his name shall be stricken from the roll of attorneys and
counselors,

Skc. 58. DISQUALIFIED ATTORNEY AS PLAINTIFF.—No person who has
been an attorney and counselor shall while a judgment of disbar-
ment or suspension is in force, appear on his own behalf as plaintiff
in the prosecution of any action where the subject of said action
has been assigned to him subsequent to the entry of the judgment
of disbarment or suspension.

Skc. 59. COMPENSATION TO BE REASONABLE ; CONTRACT FOR SERVICES.—
An attorney shall be entitled to have and recover from his client no
more than a reasonable compensation for the services rendered, hav-
ing in view the importance of the subject matter of the controversy
the extent of the services rendered, and the professional standing of
the attorney. But in such cases the court shall not be bound by the
opinion of attorneys as expert witnesses as to the proper compensa-
tion, but may disregard such testimony and base its conclusion on its
own professional knowledge. A written contract for services shall
control the amount of recovery if found by the court not to be
unconscionable or unreasonable.

CHAPTER 4—FORM OF CIVIL ACTIONS

Skc. 60. ONE FORM OF CIVIL AcTION oNLY.—There is in the Canal
Zone but one form of civil actions for the enforcement or protection
of private rights and the redress or prevention of private wrongs.

Skc. 61. PARTIES TO ACTIONS, HOW DESIGNATED.—In such action the
party complaining is known as the plaintiff, and the adverse party
as the defendant.

Skc. 62. SPECIAL ISSUES NOT MADE BY PLEADINGS, HOW TRIED.—A
question of fact not put in issue by the pleadings may be tried by the
district court or a jury thevein, upon an order for the trial, stating
distinetly and plainly the question of fact to be tried; and such order
is the only authority necessary for a trial,

CHAPTER 5~TIME OF COMMENCING CIVIL ACTIONS
TIME OF COMMENCING ACTIONS IN GENERAL

Sue, 63. CoMMENCEMENT OF c1vil, AcTions.—Civil actions, without
exception, can only be commenced within the periods prescribed in
this chapter, after the cause of action shall have accrued, unless
where, in special cases, a different limitation is prescribed by statute.

Cross REFERISNCE
Action for wrongful death must be brought within one year, see section 96.

Skc. 64. PERIODS OF LIMITATION PRESCRIBED.—The periods prescribed
for the commencement of actions are as follows:

Src. 65. WrTHIN FIVE YEARS.— Within five years:

1. An action upon a judgment or decree of any court of the United
States or of any State within the United States.

2. An action for mesne profits of real property.

Skc. 66. WrrHIN FOUR YEARS.—Within four years:

1. An action upon any contract, obligation or liability founded
upon an instrument in writing.

9. An action to recover (1) upon a book account whether consist-
ing of one or more entries; (2) upon an account stated; (3) a balance
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due upon a mutual, open and current account: Provided, however,
That where an account stated is based upon an account of one item,
the time shall begin to run from the date of said item, and where an
account stated is based upon an account of more than one item, the
time shall begin to run from the date of the last item.

Sec. 67. WITHIN THREE YEARS.—Within three years:

1. An action upon a liability created by statute, other than a
penalty or forfeiture.

2. An action for trespass upon or injury to real property.

3. An action for taking, detaining, or injuring any goods or chat-
tels, including actions for the specific recovery of personal property.

4. An action for relief on the ground of fraud or mistake. The
cause of action in such case not to be deemed to have accrued until
the discovery, by the aggrieved party, of the facts constituting the
fraud or mistake.

Skc. 68. WiTHIN TWo YEARS.—Within two years:

1. An action upon a contract, obligation, or liability not founded
upon an instrument of writing, other than that mentioned in subdivi-
sion two of section 66; or an action founded upon a contract, obliga-
tion, or liability, evidenced by a certificate, or abstract or guara,ng
of title of real property, or by a policy of title insurance; provided,
that the cause of action upon a contract, obligation, or liability,
evidenced by a certificate, or abstract or guaranty of title of real
property or policy of title insurance shall not be deemed to have
accrued until the discovery of the loss or damage suffered by the
aggrieved party thereunder.

2. An action against a marshal, coroner, or constable upon a lia-
bility incurred by the doing of an act in his official capacity and in
virtae of his office, or by the omission of an official duty including the
nonpayment of money collected upon an execution. But this sub-
division does not apply to an action for an escape.

Sko. 69. WiTHIN ONE YEAR— Within one year:

1. An action upon a statute for a penalty or forfeiture, when the
action is given to an individual, or to an individual and the Gov-
ernment, except when the statute imposing it prescribes a different
limitation.

9. An action upon a statute, or upon an undertaking in a criminal
action, for a :for?eiture or penalty to the Government of the Canal
Zone.

3. An action for libel, slander, assault, battery, false imprison-
ment, seduction, or for injury to or for the death of one caused by
the wrongful act or ne%lect of another, or by a depositor against &
bank for the payment of a forged or raised check.

4. An action against the marshal or other officer for the escape
of g prisoner arrested or imprisoned on civil process.

Sgo. 70. AcTiONs FOR RELIEF NOT HEREINBEFORE PROVIDED FOR.—
An sction for relief not hereinbefore provided for must be com-
menced within four years after the cause of action shall bave
accrued. ‘

Skc. 71. WHERE CAUSE OF ACTION ACCRUES ON MUTUAL ACCOUNT.—
In an action brought to recover a balance due upon a mutual, open,
and current account, where there have been reciprocal demands
between the parties, the cause of action is deemed to have accrued
from the time of the last item proved in the account on either side.

Sgo. 72. No LIMITATION TO CERTAIN ACTIONS; NOT APPLICABLE TO
BANKS, ET0.—T0 actions brought to recover money or other property
deposited with any bank, banker, trust company, building and loan
association, or savings and loan society there is no limitation.
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This section shall not apply to banks, bankers, trust companies,
building and loan associations, and savings and loan societies which
have become insolvent and are in process of liquidation and in such
cases the statute of limitations shall be deemed to have commenced
to run from the beginning of the process of liquidation; provided,
however, nothing herein contained shall be construed so as to
relieve any stockholder of any banking corporation or trust company
from stockholder’s liability as shall, at any time, be provided by law.

GENERAL PROVISIONS AS TO TIME OF COMMENCING ACTIONS

Sec. 73. WHEN AN ACTION I8 COMMENCED.—An action is com-
menced, within the meaning of this chapter, when the complaint
is filed.

Suc. 74. EXCEPTION, WHERE DEFENDANT IS OUT OF THE ZONE—If,
when the cause of action accrues against a person, he is out of the
Canal Zone, the action may be commenced within the term herein
limited, after his return to the Zone, and if, after the cause of
action accrues, he departs from the Zone, the time of his absence
is not part of the time limited for the commencement of the action.

Skc. 75. EXCEPTION, AS TO PERSONS UNDER DISABILITIES.—ILf a per-
son entitled to bring an action, mentioned in sections 63 to 72, be,
at the time the cause of action accrued, either:

1. Under the age of majority; or,

2. Insane; or,

8. Imprisoned on a criminal charge, or in execution under the
sentence of a criminal court for a term less than for life; or

4. A married woman, and her husband be a necessary party with
her in commencing such action;

The time of such disability 1s not a part of the time limited for
the commencement of the action.

Sec. 76. PROVISION WHERE PERSON ENTITLED DIES BEFORE LIMITATION
expirEs—If a person entitled to bring an action die before the
expiration of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced by his repre-
sentatives, after the expiration of that time, and within six months
from his death. If a person against whom an action may be brought
die before the expiration of the time limited for the commencement
thereof, and the cause of action survive, an action may be commenced
against his representatives, after the expiration of that time, and
within one year after the issuing of letters testamentary or of
administration.

Sec. 77. IN SUITS BY ALIENS, TIME OF WAR TO BE DEDUCTED.—When a,
person is an alien subject, or citizen of a country at war with the
United States, the time of the continuance of the war is not part of
the period limited for the commencement of the action.

Sec. 78. PROVISION WHERE JUDGMENT HAS BEEN REVERSED—If an
action is commenced within the time prescribed therefor, and a judg-
ment therein for the plaintiff be reversed on appeal, the plaintiff,
or if he die and the cause of action survive, his representatives, may
commence a new action within one year after the reversal.

Sec. 79. PROVISION WHERE ACTION IS STAYED BY INJUNCTION.—
When the commencement of an action is stayed by injunction or
statutory prohibition, the time of the continuance of the injunction
or prohibition is not part of the time limited for the commencement
of the action.

Suc. 80. DIsABILITY MUST EXIST WHEN RIGHT OF ACTION ACCRUED.—
No person can avail himself of a disability, unless it existed when his
right of action acerued.
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Src. 81. WHEN TWO OR MORE DISABILITIES EXIST, ETC.—W hen two or
more disabilities coexist at the time the right of action accrues, the
limitation does not attach until they are removed.

Src. 82. ACENOWLEDGMENT OR NEW PROMISE MUST BE IN WRITING.—
No acknowledgment or promise is sufficient evidence of a new or
continuing contract, by which to take the case out of the operation
of this chapter, unless the same is contained in some writing, signed
by the party to be charged thereby.

Sec. 83. LIMITATION LAWS OF STATES OR FOREIGN COUNTRIES, EFFECTS
or—When a cause of action has arisen in a State of the United
States, or in a foreign country, and by the laws thereof an action
thereon can not there be maintained against a person by reason of
the lapse of time, an action thereon shall not be maintained against
him in the Canal Zone, except in favor of one who has been a resident
of the Zone, and who has held the cause of action from the time it
accrued.

Skc. 84. EXISTING CAUSES OF ACTION NOT AFFECTED.—This chapter
does not extend to actions already commenced, nor to cases where the
time prescribed in any existing statute for acquiring a right or bar-
ring a remedy has fully run, but the laws now in force are applicable
to such actions and cases, and are repealed subject to the provisions
of this section.

Sro. 85. “ACTION ? INCLUDES A SPECIAL PROCEEDING.—The word
“gction ” as used in this chapter is to be construed, whenever it is
necessary so to do, as including a special proceeding of a civil nature.

CHAPTER 6—PARTIES TO CIVIL ACTIONS

Sec. 86. CIvIL ACTIONS OR SPECTAL PROCEEDINGS BETWEEN NONRESI-
pENTS—No civil action or special proceeding shall be brought or
roceeded with in the courts of the Canal Zone, in any case in which
[l))oth of the parties, plaintiff and defendant, are alien nonresidents
of the Canal Zone, and the cause of action is one which arose without
the territorial limits of the Canal Zone, and the party proceeded
against has no property within said territorial limits, subject to the
jurisdiction of the Canal Zone courts. )

Neither shall any civil action or special proceeding be brought or
proceeded with in'the courts of the Canal Zone when both parties,

laintiff and defendant, though citizens of the United States, are
ound transiently within the limits of the Canal Zone, unless the
cause of action 1s one arising within the said territorial limits, or
the party proceeded against has property within the said limits, sub-
ject to the jurisdiction of the Canal Zone courts. o

This section shall not be construed to exclude from the jurisdic-
tion of the Canal Zone courts cases between parties who have an
official or business residence within the territorial limits of the Canal
Zone Government, or who reside therein for the purpose of any
occupation or employment, notwithstanding that they may not have
acquired a permanent residence within said territorial limits.

Sre. 87. ACTION TO BE IN NAME OF PARTY IN INTEREST.—HEvery action
must be prosecuted in the name of the real party in interest.

Sgc. 88. ASSIGNMENT OF THING IN ACTION NOT TO PREJUDICE DE-
ruNsE~—In the case of an assignment of a thing in action, the
action by the assignee is without prejudice to any set off, or other
defense existing at the time of, or before, notice of the assignment;
but this section does not apply to a negotiable promissory note or
bill of exchange, transferred in good faith, and upon good considera-
tion, before maturity.

919

When two or more
disabilities exist, etc.

Acknowledgments,
ete., must be in writing.

Limitation laws of
Btates or foreign coun-
tries, effect of.

Exigting cansses of
action not affected.

“ Action” ingludes
ial proceeding.

PARTIES TO
CIVIL ACTIONS.

Civil actions or spe-
cial proceedings
tween nonresidents.

Transients,

Persons having busi-
ness situs, ele.

Action in name ol
party in interest.

Asslgnment of a thing
in action not io preju-
dice defense.



920

Executor, irustee,
etc., may sue without
joining beneficiary.

Married women as
parties.

When wife may de-
fend.

Appearance of infant,
ete.

Power of guardian,
ete., to compromise.

How guardian ap-
pointed,

Suits by unpmarried
female for seduction.

Suit by father, ete.

Actions for wrongful
death.

79d CONGRESS. SESS. II. CH. 127. FEBRUARY, 27, 1933.

SEc. 89. EXECUTOR, TRGSTEE, AND S0 FORTH, MAY SUE WITHOUT JOIN-
ING THE PERSONS BENEFICIALLY INTERESTED.—AN executor or adminis-
trator, or trustee of an express trust, or a person expressly authorized
by statute, may sue without joining with him the persons for whose
benefit the action is prosecuted. A person with whom, or in whose
name, a contract is made for the benefit of another, is a trustee of
an express trust, within the meaning of this section.

Src. 90. MARRIED WOMEN AS PARTIES TO ACTIONS—A married
woman may be sued without her husband being joined as a party,
and may sue without her husband being joined as a party in all
actions, including those for injury to her person, libel, slander, false
imprisoment, or malicious prosecution, or for the recovery of her
earnings.

Skc. 91. Wire MAY DEFEND, WHEN.—L{ a husband and wife be sued
together, the wife may defend for her own right, and if the husband
neglect to defend, she may defend for his right also.

Sro. 92. APPEARANCE OF INFANT, AND SO FORTH, BY GUARDIAN ; MAY
coMPROMISE—When an infant, or an insane or incompetent person
is a party, he must appear either by his general guardian or by a
guardian ad litem appointed by the court in which the action is
pending, in each case. "A guardian ad litem may be appointed in any
case, when it is deemed by the court in which the action or pro-
ceeding is prosecuted, or by a judge thereof, expedient to represent
the infant, insane, or incompetent person in the action or proceed-
ing, notwithstanding he may have a general guardian and may
have appeared by him. The general guardian or guardian ad litem
so appearing for any infant, or insane or incompetent person in
any suit shall have power to compromise the same and to agree to
the judgment to be entered therein for .or against his ward, sub-
ject to the approval of the court in which such suit is pending.

Src. 93. GUARDIAN, How APPOINTED.—When a guardian ad litem
is appointed by the court, he must be appointed as follows:

1. 'When the infant is plaintiff, upon the application of the infant,
if he be of the age of fourteen years, or if under that age, upon
the application of a relative or friend of the infant. ’

9. When the infant is defendant, upon the application of the
infant, if he be of the age of fourteen years, and apply within ten
days after the service of the summons, or if under that age, or if he
neglect so to apply, then upon the application of a relative or friend
of the infant, or of any other party to the action.

8. When an insane or incompetent person is a party to an action
or proceeding, upon the application of a relative or friend of such
insane or incompetent person, or of any other party to the action
or proceeding.

Sec. 94. UNMARRIED FEMALE MAY SUE FOR HER OWN SEDUCTION.—
An unmarried female may prosecute, as plaintiff, an action for her
own seduction, and may recover therein such damages, pecuniary
or exemplary, as are assessed in her favor.

Seo. 95. FaTHERS, ®TC., MAY SUE FOR SEDUCTION OF DAUGHTER,
Erc.—A father, or, in case of his death or desertion of his family, the
mother, may prosecute as plaintiff for seduction of the dauglter,
and the guardian for the seduction of the ward, though the daughter
or ward be not living with or in the service of the plaintiff at the
time of the seduction or afterwards, and there be no loss of service.
 Sec. 96. AorioNs For WRONGFUL DEATH.—1. Whenever by any
injury done or happening within the Canal Zone the death of a
person shall be caused by wrongful act, neglect, or default, and the
act, neglect, or default is such as would, if death had not ensued,
have entitled the party injured (or, in the case of a married woman,
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have entitled her or her husband, either individually or jointly) to
maintain an action and recover damages in respect thereof, the
individual who or corporation, company, or association which would
have been liable if death had not ensued shall be liable to an action
for damages notwithstanding the death of the person injured, and
even though the death shall have been caused under such circum-
stances as amount in law to a felony.

2. Every action under this section shall be brought by and in the
name of the personal representatives and within one year after the
death of such deceased person.

3. No action shall be maintained under this section if the person
suffering injury and death, or any person for him, has recovered
damages on account of such injury.

4. In an action under this section the court or jury shall award
such damages as it shall deem to be a fair and just compensation
assessed with reference to the pecuniary injury, resulting from such
death, to the surviving spouse and the children of the deceased, and
if there is neither a surviving spouse nor child, then to the parents of
the deceased, and if there is no parent, then to the brothers and sisters
and other blood relatives dependent upon the deceased for support.

5. Damages recovered in an action under this section shall be for
the exclusive benefit of the surviving spouse and other persons enu-
merated in subdivision 4, and shall be distributed to them, in the order
named in such subdivision, according to the laws in force in the
Canal Zone applicable to the distribution of estates.

6. In no case shall recovery under this section exceed the sum of
$10,000.

7. This section shall not be construed as authorizing a suit against
the United States nor as modifying or repealing any other law.
(Act Cong. Dec. 29, 1926, c. 19, § 7, 44 Stat. 927.)

Skc. 97. WHO MAY BE JOINED A8 PLAINTIFFS.—AIl persons having an
interest in the subject of the action, and in obtaining the relief
demanded, may be joined as plaintiffs, except when otherwise pro-
vided in this chapter,

Skec. 98. WHO MAY BE JOINED A8 DEFENDANTS.—ANyY person may be
made a defendant who has or claims an interest in the controversy
adverse to the plaintiff, or who is a necessary party to a complete
determination or settlement of the question involved therein. And
in an action to determine the title or right of possession to real prop-
erty which, at the time of the commencement of the action, is in the
possession of a tenant, the landlord may be joined as a party
defendant. . .

Skc. 99. Samu—All persons may be joined as defendants against
whom the right to any relief is alleged to exist, whether jointly,
severally or in the alternative; and judgments ms;y be given against
such one or more of the defendants as may be found to be lLiable,
according to their respective liabilities.

Srko. 100. ORDER PREVENTING EMBARRASSMENT.—It shall not be
necessary that each defendant shall be interested as to all relief
prayed for, or as to every cause of action included in any proceeding
against him; but the court may make such order as may appear just
to prevent any defendant from being embarrassed or put to expense
by being required to attend any proceedings in which he may have
no interest. .

Sgc. 101. DoUBT A8 TO DEFENDANT LIABLE— W here the plaintiff is
in doubt as to the person from whom he is entitled to redress, he may
join two or more defendants, with the intent that the question as to
which, if any, of the defendants is liable, and to what extent, may
be determined between the parties.
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Skec. 102. PARTIES DEFENDANT IN AN ACTION TO DETERMINE CON-
FLIOTTNG CLAIMS TO REAL PROPERTY.—In an action brought by a person
out of possession of real property, to determine an adverse claim of
an interest or estate therein, the person making such adverse claim
and persons in possession may be joined as defendants, and if the
judgment be for the plaintiff, he may have a writ for the possession
of the premises, as against the delendants in the action, against
whom the judgment has passed.

Sec. 103. PARTIES IN INTEREST, WHEN TO BE JOINED; WHEN ONE OR
MORE MAY SUE OR DEFEND FoR THE WHoLE—Of the parties to the
action, those who are united in interest must be joined as plaintiffs
or defendants; but if the consent of any one who should have been
joined as plaintiff can not be obtained, he may be made a defendant,
the reason thereof being stated in the complaint; and when the ques-
tion is one of a common or general interest, of many persons, or when
the parties are numerous, and it is impracticable to bring them all
before the court, one or more may sue or defend for the benefit of all.

Src. 104. PLAINTIFF MAY SUE IN ONE ACTION THE DIFFERENT PARTIES
TO COMMERCIAL PAPER OR INSURANCE POLICIES.—Persons severally
liable upon the same obligation or instrument, including the parties
to bills of exchange and promissory notes, and sureties on the same
or separate instruments, may all or any of them be included in the
same action, at the option of the plaintiff; and all or any of them
join as plaintiffs in the same action, concerning or affecting the obli-
gation or instrument upon which they are severally liable. Where
the same person is insured by two or more insurers separately in
respect to the same subject and interest, such person, or the payee
under the policies, or the assignee of the cause of action, or other
successor in interest of such assured or payee, may join all or any of
such insurers in a single action for the recovery of a loss under the
several policies, and in case of judgment a several judgment must be
rendered against each of such insurers according as his liability shall
appear.

Sre. 105, TENANTS IN COMMON, AND SO FORTH, MAY SEVER IN
BRINGING OR DEFENDING AcTIONS.—All persons holding as tenants in
common, joint tenants, or coparceners, or any number less than all,
may jointly or severally commence or defend any eivil action or pro-
ceeding for the enforcement or protection of the rights of such party.

Sec, 106. ACTION, WHEN NOT TO ABATE BY DBATII, MARRIAGE, OR
OTHER DISABILITY ; PROCEEDINGS IN SUCH CASE—An action or proceed-
ing does not abate by the death, or any disability of a party, or by
the transfer of any interest therein, if the cause of action survive or
continue. In case of the death or any disability of a party, the
court, on motion, may allow the action or proceeding to be continued
by or against his representative or successor in interest. In case of
any other transfer of interest, the action or proceeding may be con-
tinued in the name of the original party, or the court may allow the
person to whom the transfer is made to be substituted in the action
or proceeding.

Sec. 107. ANOTHER PERSON MAY BE SUBSTITUTED FOR THE DEFENDANT
CONFLICTING CLAIMS, HOW MapE.—A defendant, against whom an
action is pending upon a contract, or for specific personal property,
may, at any time before answer, upon affidavit that a person not a
party to the action makes against him, and without any collusion
with him, a demand upon such contract, or for such property, upon
notice to such person and the adverse party, apply to the court for
an order to substitute such person in his place, and discharge him
from liability to either party, on his depositing in eourt the amount
claimed on the contract, or delivering the property or its value to
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such person as the court may direct; and the court may, in its dis-
cretion, make the order. And whenever conflicting claims are or
may be made upon a person for or relating to personal property, or
the performance of an obligation, or any portion thereof, such person
may bring an action against the conflicting claimants to compel
them to interplead and litigate their several claims among themselves.
The order of substitution may be made and the action of interpleader
may be maintained, and the applicant or plaintiff be discharged from
liability to all or any of the conflicting claimants, although their
titles or claims have not a common origin, or are not identical, but
are adverse to and independent of one another.

Src. 108. INTERVENTION, WHEN IT TAKES PLACE, AND HOW MADE.—
At any time before trial, any person, who has an interest in the
matter in litigation, or in the success of either of the parties, or
an interest against both, may intervene in the action or proceeding.
An intervention takes place when a third person is permitted to
become a party to an action or proceeding between other persons,
either by joining the plaintiff in claiming what is sought by the
complaint, or by uniting with the defendant in resisting the claims
of the plaintiff, or by demanding anything adversely to both the
plaintiff and the defendant, and is made by complaint, setting forth
the grounds upon which the intervention rests, filed by leave of the
court and served upon the parties to the action or proceeding who
have not appeared, and upon the attorneys of the parties who have
appeared, who may answer or demur to it within ten days from the
service thereof, if served within the Canal Zone, or within forty days
if served elsewhere.

SEc. 109. ASSOCIATES MAY BE SUED BY NAME OF ASSOCIATION.—When
two or more persons, associated in any business, transact such busi-
ness under a common name, whether it comprises the names of such
persons or not, the associates may be sued by such common name,
the summons in such cases being served on one or more of the
associates; and the judgment in the action shall bind the Eoint prop-
erty of all the associates, and the individual property of the party
or parties served with process, in the same manner as if all had been
named defendants and had been sued upon their joint liability.

Sec. 110. COURT, WHEN TO DECIDE CONTROVERSY OR TO ORDER OTHER
PARTIES TO BE BROUGHT IN.~—~The court may determine any controversy
between parties before it, when it can be done without prejudice to
the rights of others, or by saving their rights; but when a complete
determination of the controversy can not be had without the presence
of other parties, the court must then order them to be brought in,
and to that end may order amended and supplemental pleadings, or
a cross-complaint to be filed, and summons thereon to be issued and
served. And when, in an action for the recovery of real or personal
property, or to determine conflicting claims thereto, a person, not a
party to the action, but having an interest in the subject thereof,
makes application to the court to be made a party, it may order him
to be brought in, by the proper amendment.

CHAPTER 7—PLACE OF TRIAL OF CIVIL ACTIONS

Sgc. 111. PLACE OF TRIAL OF CIVIL ACTIONS IN GENERAL—AII actions
not hereinafter otherwise provided for may be brought in the division
or subdivision where the defendant or necessary party defendant
may reside or be found, or in the division or subdivision where the
plaintiff or one of the plaintiffs resides, at the election of the plaintiff,
except in cases where other special provision is made in this code.
In case neither the plaintiff nor the defendant resides within the
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Canal Zone, and the action is brought to seize or obtain title to prop-
erty of the defendant within the Canal Zone, the action shall be
brought in the division or subdivision where the property which the
plaintiff seeks to seize or obtain title to is situated or is found.

Actions against executors, administrators, and guardians touching
the performance of their official duties, and actions for account and
settlement by them, and actions for the distribution of the estates of
deceased persons among the heirs and distributees, and actions for
the payment of legacies, shall be brought in the division in which
the will was admitted to probate, or letters of administration were
granted, or the guardian was appointed.

Actions to obtain possession of real property, or to recover dam-
ages for injuries to real property, or to establish any interest or right
in or to real property, shall be brought in the division where such
property, or some part thereof, is situated.

And in all cases process may issue from the division of the district
court in which an action or special proceedings is pending, to be in
force in either division, to bring in defendants and to enforce all
orders and decrees of the court.

The failure of the defendant to object to the venue of the action
at the time of entering his appearance in the action shall be deemed
a waiver on his part of all objections thereto, except in the case of
actions against executors, administrators, and guardians, and for the
distribution of estates and payment of legacies.

Actions for divorce. Szc. 112. AcrioNs FOr DIVORCE.——-—COIinaintS for divorce shall be
filed in the division of the distriet court in which the plaintiff resides.
Vol.43,p.108. (Act Cong. Sept. 21, 1922, C. 370, § 13, 42 Stat. 1008.)

CRrOSS REFERENCE
Post, p. 1135, Residence defined, see Civil Code, section 91.

Change of venue. Skc. 113. Cmaxee or veENve—The district judge may order a
change of venue in any civil case or special proceeding from one
division of said court to the other, whenever in his opinion, in the
interest of justice, such action becomes necessary. Such change of
venue may be ordered upon the motion of the judge, on the application
of either party or by consent of parties.

Whenever a change of venue has been ordered by the court, the
clerk shall immediately make out a true transeript of all the orders
made in said eause, and certify thereto under his official seal, and
transmit the same with the original papers in the case to the other
division of the district, and the case shall be tried therein as if it
had been instituted there originally.

JMANNER 0F  CHAPTER 8—MANNER OF COMMENCING CIVIL
IMENCING -
CIVIL ACTIONS. ACTIORS
Cross REFERENCE
Ante, p. 923. Process may issue from one division of the district court to be in force in the
other, see section 111,
Complains. Sec. 114. Acrrons, mow commeENCED.—Civil actions in the district

court of the Canal Zoune are commenced by filing a complaint.
Indorsement; when  Qmg, 115, CoMPLAINT, HOW INDORSED; WHEN SUMMONS MAY BE
SHmMMONS DSy issue; A .
how waived. ISSUED, AND HOW WAIVED.—Lhe clerk must indorse on the complaint
the day, month, and year that it is filed, and at any time within one
year thereafter, the plaintiff may have a summons issued, and if the
action be brought against two or more defendants, who reside in
different divisions, may have a summons issued for each of such divi-
sions at the same time. Bub at any time within the year after the
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complaint is filed, the defendant may, in writing, or by appearin
and answering or demurring, waive the issuing of summons; or, i
the action be brought upon a joint contract of two or more defend-
ants, and one of them has appeared within the year, the other or
;)t_h(if‘s may be served or appear after the year at any time before
rial.

Sec. 116. SUMMONS, HOW ISSUED, DIRECTED, AND WHAT TO CONTAIN,
IN GENERAL.—The summons must be directed to the defendant, signed
by the clerk, and issued under the seal of the court, and must contain:

1. The names of the parties to the action, the court in which it is
brought, and the division in which the complaint is filed ;

2. A direction that the defendant appear and answer the com-
plaint within ten days, if the summons is served within the Canal
Zone ; within forty days, if served outside of the Canal Zone;

3. A notice that, unless the defendant so appears and answers, the
plaintiff will take judgment for any money or damages demanded in
the complaint as arising upon contract, or will apply to the court for
any other relief demanded in the complaint.

ro. 117. Arras sommonNs.—If the summons is returned without
being served on any or all of the defendants, or if it has been lost,
the clerk, upon the demand of the plaintiff, may issue an alias sum-
mons in the same form as the original, and within such time as the
original might have been served if it had not been lost or returned.

Skc. 118. SUMMONS, HOW SERVED AND RETURNED, IN GENERAL—The
summons may be served by the marshal, or by aIX other person over
the age of eighteen, not a party to the action. copy of the com-
plaint must be served, with the summons, upon each of tge defendants.
When the summons is served by the marshal, it must be returned
with his certificate of its service and of the service of any copy o
the complaint, where such copy is served, to the office of the clerk from
which it issued. When it is served by any other person, it must be
returned to the same place, with an affidavit of such person of its
service, and of the service of a copy of the complaint, where such copy
is served.

Src. 119. SERVICE OF SUMMONS, TN GENERAL.—The summons must
be served by delivering a copy thereof as follows: .

1. If suit is against a forea%n corporation, or a nonresident joint
stock company or association doing business within the Canal Zone:
To a managing or business agent, cashier or secretary, if such there
be within the Canal Zone; or to any agent authorized to accept
service for it. .

2. If against a minor, under the age of fourteen yea.r:Zl residing
within the Canal Zone: To such minor, personally, and also to his
father, mother, or guardian; or if there be none within the Canal
Zone, then to any person having the care or control of such minor,
or with whom he resides, or in whose service he is employed.

3. If against a person residing within the Canal Zone who has
been judicially declared to be of unsound mind, or incapable of
conducting his own affairs, and for whom a_ guardian has been
appointed : To such person, and also to his guardian.

4. In all cases where a corporation has forfeited its right to do
business in the Canal Zone, by delivering a copy thereof to one of
the persons who have become the trustees of the corporation and of
its stockholders or members. .

5. In all other cases to the defendant personally.

Skc. 120. PROCEEDINGS WHERE THERE ARE SEVERAL DEFENDANTS, AND
PART ONLY ARE SERVED—When the action is against two or more
defendants jointly or severally liable on a contract, and the summons
is served on one or more, but not on all of them, the plaintiff may
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proceed against the defendants served in the same manner as if they
were the only defendants.

Skc. 121. CAsEs IN WHICH SERVICE OF SUMMONS MAY BE BY PUBLI-
CATION, IN GENERAL—Where the person on whom service is to be
made resides out of the Canal Zone; or has departed from the Zone;
or can not, after due diligence, be found within the Zone; or conceals
himself to avoid the service of summons; or is a corporation having
7o officer or other person upon whom summons may be served, who,
after due diligence, can be found within the Zone, and the fact
appears by affidavit to the satisfaction of the court, or the judge
thereof; and it also appears by such affidavit, or by the verified
complaint on file, that a cause of action exists against the defendant
in respect to whom the service is to be made, or that he is a necessary
or proper party to the action; or when it appears by such affidavit,
or by the complaint on file, that it is an action which relates to or
the subject of which is real or personal property in the Zone, in which
such person defendant or corporation defendant has or claims a
Lien or interest, actual or contingent, therein, or in which the relief
demanded consists wholly or in part in excluding such person or
corporation from any interest therein, such court or judge may make
an order that the service be made by the publication of the summons.

CrosSs REFERENCE

Divoree actions, service by publication, see section 126.

Sec. 122. MANNER OF PUBLICATION IN GENERAL~—The order must
direct the publication to be made in such newspaper or newspapers,
to be designated by the judge, as is, or are most likely to give notice
to the person to be served, and for such length of time as may be
deemed reasonable, at least once a week for three consecutive weeks;
but the last publication against a defendant residing out of the Zone,
or absent therefrom, must not be less than forty days before the day
on. which the defendant is required to appear. In case of publica-
tion, where the residence of a nonresident or absent defendant is
known, the judge must direct a copy of the summons and complaint
to be forthwith deposited by the clerk in the postoflice, directed to
the person to be served, at his place of residence, If the residence
of the defendant is unknown, then to his last known place of residence
with the request to forward if not called for in five days.

In any case where service by publication may be ordered, the court
or judge, upon application of the plaintiff, shall authorize personal
service upon the defendant outside of the Canal Zone. Such service
shall be made by delivering to the defendant in person a true copy
of the summons and the complaint, and may be made by any person
not a party to or otherwise interested in the subject matter in con-
troversy. Such service shall have only the effect of service of sum-
mons by publication. Return on such service shall be made under
oath, with a notation of the time and place of service.

Sec. 123, PROOF OF SERVICE, TIOW MADE, IN GENERAL—Proof of the
service of summons and complaint must be as follows:

1. If served by the marshal or deputy, his certificate thereof;

2. If by any other person, his affidavit thereof; or,

8. In case of publication, the certificate of the clerk of the court
to which a copy of the publication shall be attached; and a certificate
of the clerk showing the deposit of a copy of the summons in the
post office, if the same has been deposited ; or,

4. The written admission of the defendant.

In case of service otherwise than by publication, the certificate
or affidavit must state the time and place of service.
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CRrOSS REFERENCE

Proof of service in divorce actions, see section 126,

_Skc. 124. WHEN JURISDICTION OF ACTION IS ACQUIRED.—From the
time of the service of the summons and of a copy of the complaint
in a civil action, where service of a copy of the complaint is required,
or of the completion of the publication when service by publication
is ordered, the court is deemed to have acquired jurisdiction of the
parties, and to have control of all the subsequent proceedings. In
all cases where a corporation has forfeited its right to do business
in the Canal Zone, the persons who become the trustees of the cor-
poration and of its stockholders or members may be sued in the
corporate name of such corporation in like manner as if no forfeiture
had occurred and from the time of service of the summons and of a
copy of the complaint in a civil action, upon one of said trustees, or
of the completion of the publication when service by publication is
ordered, the court is deemed to have acquired jurisdiction of all said
trustees, and to have control of all the subsequent proceedings. The
voluntary appearance of a defendant is equivalent to personal service
of the summons and copy of the complaint upon him.

PROCESS IN DIVORCE ACTIONS

Sec. 125. PrROCESS IN DIVORCE ACTIONS IN GENERAL.—The process
and practice under proceedings for divorce shall be the same as in
other cases in chancery except as otherwise provided in sections 112,

126, 127, 147, and 1224 of this code or in chapter 5 of the Civil Code. |,

(Act Cong. Sept. 21, 1922, C. 370, § 16, 42 Stat. 1010; Act Cong.
Dec. 29, 1926, C. 19, § 4, 44 Stat. 926.)

SEec. 126. SAME; PROCESS AND SERVICE, PERSONAL AND BY PUBLICA-
rion.—(a) Upon the filing of a complaint for divorce and the affi-
davit required by subdivision (b), of section 91 of the Civil Code,
the clerk of the district court shall issue a summons requiring the
defendant to appear and answer. If the defendant can be found in
the Canal Zone, such summons shall be served by delivering to the
defendant in person a true copy thereof and a copy of the complaint
for divorce. If the defendant can not be found in the Canal Zone,
the summons shall be returned to such clerk with an indorsement
thereon showing such fact. ) . )

(b) Upon application of the plaintiff, accompanied by the affidavit
required by su%division (c), if the summons has not been served as
provided in subdivision (a), the court, or the Ludge thereof, shall
enter an order directing service of a summons by publication if it
appears to the satisfaction of such court or judge—

1) That the defendant can not be found in the Canal Zone; and

(2) That a proper cause for divorce is alleged in favor of the

laintiff ; and . .

(3) Either (A) that the husband and wife have resided together
in the Canal Zone and that the defendant has gone out of the Canal
Zone and willfully refuses to return, so that process can not be
personally served upon such defendant; or (B) that the marriage
was celebrated in the Canal Zone and that the defendant has aban-
doned the plaintiff and gone out of the Canal Zone in disregard of
his or her marital obligations. o

(c) The plaintiff shall file, with the application for an order
directing service of summons by publication, an affidavit stating the
present address of the defendant, except that if such address is not
known to the plaintiff such affidavit shall state the last known address
of the defendant, and that, after the exercise of due diligence, the
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plaintiff has been unable to ascertain such present address. Such
affidavit shall contain such other information as the court, or the
judge thereof, may require.

(d) Upon entry of an order directing service of a summons by
publication the clerk of the court shall cause such summons to be
published at least once each week for three successive weeks in the
newspaper designated in such order. The court, or the judge
thereof, shall designate a newspaper printed and published in the
Canal Zone and of general circulation therein, or a newspaper printed
in English or having an English section or edition and published in
the Republic of Panama and having a general circulation in the
Canal Zone, which, in the opinion of the court or judge, will be most
likely to give notice to the defendant. The clerk of the court shall
mail a copy of the summons and a copy of the complaint, not later
than ten days after the first publication of the summons, addressed
to the defendant at his or her last known place of residence. The
court is authorized to adopt rules prescribing the form of such
summons.

(e) The clerk of the court, after the last publication of a summons,
shall make certificate that the summons has been published and that
a copy of the summons and complaint has been mailed as required in
subdivision (d), and a copy of such summons as published shall be
attached to such certificate. Such certificate and copy shall be
evidence of such publication and mailing.

(f) In any case where service by publication may be ordered the
court, or the judge thereof, upon application of the plaintiff, shall
authorize personal service upon the defendant outside the Canal
Zone. Such service shall be made by delivering to the defendant in
person a true copy of the summons and a copy of the complaint, for
divorce, and may be made by any person not a party to or otherwise
interested in the subject matter in controversy. Such service shall
have only the effect of service of summons by publication. Return
of such summons shall be made with a notation of the time and place
of service and the fact that the defendant served is a nonresident of
the Canal Zope. Such return shall be made under oath. The cost
of making such service shall be borne by the party at whose instance
the same was made, except that if made by any officer authorized to
serve process, the actual cost of such service shall be included as a
part of the cost of the case,

(g) All the facts relating to the service of summons, whether
made personally or by publication, must be established to the satis-
faction of the court, or the judge thereof, before any decree is
entered pursuant to a complaint for divorce. (Act Cong. Sept. 21,
1922, C."870, § 15, 42 Stat. 1009; Act Cong. Dec. 29, 1926, C. 19, § 3,
44 Stat. 924.)

Cross REFERENCES
Additional notice to defendant may be ordered in ease of default, see section
93 of the Civilt Code.
No judgment for alimony unless defendant is personally served or appears,
see section 101 of the Civil Code.
Residence defined, see section 91 of the Civil Code.

Sgc. 127. TIME FOR APPEARANCE AND ANSWER IN SUITS FOR DIVORCE.—
In no divorce proceedings shall the cause stand for trial before the

, expiration of the time allowed for the defendant to appear and

answer. A summons issued or published under section 126 shall
require the defendant to appear and answer—

(1) Within ten days after personal service thereof if such serv-
ice is had in the Canal Zone;
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(2) Within thirty days after personal service thereof if such
service is had in the Republic of Panama;

(8) Within ninety days after personal service if such service is
had outside of the Canal Zone and the Republic of Panama;

(4) Within thirty days after the first publication of summons if
the(a1 defendant resides in the Canal Zone or the Republic of Panama;
an

(5) Within ninety days after the first publication of summons if
the defendant resides outside the Canal Zone and the Republic of
Panama. (Act Cong. Sept. 21, 1922, C. 870, § 16, 42 Stat. 1010;
Act Cong. Dec. 29, 1926, C. 19, § 4, 44 Stat. 926.)

CHAPTER 9—PLEADINGS IN CIVIL ACTIONS
PLEADINGS IN GENERAL

Sec. 128. DerFiNrrioN oF PLeEADINGS.—The pleadings are the
formal allegations by the parties of their respective claims and
defenses, for the judgment of the court.

Szc. 129. THIS CODE PRESCRIBES THE FORM AND RULES OF PLEADINGS.—
The forms of pleading in civil actions, and the rules by which the
sufliciency of the pleadings is to be determined, are those prescribed
in this code. '

Sec. 130. WHAT PLEADINGS ARE ALLOWED.—The only pleadings
allowed on the part of the plaintiff are:

1. The complaint;

2. The demurrer to the answer;

8. The demurrer to the cross-complaint;

4. The answer to the cross-complaint.

And on the part of the defendant:

1. The demurrer to the complaint;

2. The answer;

3. The cross-complaint;

4. The demurrer to the answer to the cross-complaint.

COMPLAINT

Skc. 131. CompraINT, FIRST PLEADING.—The first pleading on the
part of the plaintiff is the complaint. )

Sec. 132. COMPLAINT, WHAT TO CONTAIN.~The complaint must
contain:

1. The title of the action, the name of the court and division in
which the action is brought, and the names of the parties to the
action;

2. A statement of the facts constituting the cause of action, in
ordinary and concise language; o .

3. A ‘demand of the relief which the plaintiff claims. If the
recovery of money or damages be demanded. the amount thereof
must be stated.

Spo. 133. STATEMENT OF FACTS IN DIVORCH COMPLAINT.—In the
action for divorce the complaint must set forth, among other mat-
ters, as near as can be ascertained, the following facts: )

1) The State or country in which the parties were married.
éz) The date of marriage.
3) The date of sefaratlon. ] )

24 The number of years from marriage to separation.

(5; The number of children of the marriage, if any, and if none, &
statement of that fact. ]

(6) The ages of the minor children.

8051°—33——59
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Sec. 184. CATUSES OF ACTION WHICH MAY BE UNITED; CAUSES UNITED
MUST BELONG TO ONE CLASS.—The plaintiff may unite several causes
of action in the same complaint, where they all arise out of:

1. Contracts, express or implied;

2. Claims to recover damages for the withholding of specific real
property, or for waste committed thereon, and the rents and profits
of the same;

3. Claims to recover specific personal property, with or without
damages for the withholding thereof;

f4. Claims against a trustee by virtue of a contract or by operation
of law;

5. Injuries to character;

6. Injuries to person;

7. Injuries to property;

8. Claims arising out of the same transaction, or transactions
connected with the same subject of action, and not included within
one of the foregoing subdivisions of this section.

The causes of action so united must all belong to one only of these
classes, and must affect all the parties to the action, and not require
different places of trial, and must be separately stated; but an action
for malicious arrest and prosecution, or either of them, may be
united with an action for either an injury to character or to the
person ; provided, however, that in any action brought by the hus-
band and wife, to recover damages caused by any injury to the
wife, all consequential damages suffered or sustained by the husband
alone, including loss of the services of his said wife, moneys expended
and indebtedness incurred by reason of such injury to his said wife,
may be alleged and recovered without separately stating such cause
of ‘action arising out of such consequential damages suffered or
sustained by the husband; provided, further, that causes of action
for injuries to person and injuries to property, growing out of
the same tort, may be joined in the same complaint, and 1t is not
required that they be stated separately.

DEMURRER TO COMPLAINT

Src. 185, WHEN DEFENDANT MAY DEMUR~—The defendant may de-
mur to the complaint within the time required in the summons
to answer, when it appears upon the face thereof, either:

1. That the court has no jurisdiction of the person of the de-
fendant, or the subject of the action;

2. That the plaintiff has not legal capacity to sue;

8. That there is another action pending between the same parties
for the same cause;

4, That there is a defect or misjoinder of parties plaintiff or
defendant;

5. That several causes of action have been improperly united, or
not separately stated;

6. That the complaint does not state facts sufficient to constitute
a cause of action;

7. That the complaint is ambiguous;

8. That the complaint is unintelligible; or,

9. That the complaint is uncertain. .

Src. 136. DEMURRER MUST SPECIFY GROUNDS ; MAY BE TAKEN TO PART}
MAY ANSWER AND DEMUR AT SAME TIME~—The demurrer must dis-
tinctly specify the grounds upon which any of the objections to
the complaint are taken. Unless it does so, it may be disregarded.
It may be taken to the whole complaint, or to any of the causes
of action stated therein, and the defendant may demur and answer
at the same time,
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Sec. 187. WHAT PROCEEDINGS ARE TO BE HAD WHEN COMPLAINT IS
AMENDED.—IT the complaint is amended, a copy of the amendments
must be filed, or the court may, in its discretion, require the com-
plaint as amended to be filed, and a copy of the amendments or
amended complaint must be served upon the defendants affected
thereby. The defendant must answer the amendments, or the com-
plaint as amended, within ten days after service thereof, or such
other time as the court may direct, and judgment by default may
be entered upon failure to answer, as in other cases.

Skc. 138. OBJECTION NOT APPEARING ON COMPLAINT, MAY BE TAKEN
BY ANSWER.—When any of the matters enumerated in section 135 do
not appear upon the face of the complaint, the objection may be
taken by answer.

Sec. 139. OBIECTIONS, WHEN DEEMED WAIVED.—If no cbjection be
taken, either by demurrer or answer, the defendant must be deemed
to have waived the same, excepting only the objection to the juris-
diction of the court, and the objection that the complaint does not
state facts sufficient to constitute a cause of action.

ANSWER

Sec. 140. ANswER, WHAT TO CONTAIN.—The answer of the defend-
ant shall contain:

1. A general or specific denial of the material allegations of the
complaint controverted by the defendant.

2. A statement of any new matter constitufing a defense or
counterclaim.

If the complaint be verified, the denial of each allegation contro-
verted must be specific, and be made positively, or according to the
information and belief of the defendant. If the defendant has no
information or belief upon the subject sufficient to enable him to
answer an allegation of the complaint, he may so state in his answer,
and place his denial on that ground. If the complaint be not verified,
a general denial is sufficient, but only puts in issue the material
allegations of the complaint.

Src. 141. ACTIONS TO RECOVER INSURANCE ; WHAT DEFENDANT CLAIM-
ING EXEMPTION MUST S8ET UP—In an action to recover upon a contract
of insurance wherein the defendant claims exemption from liability
upon the ground that, although the proximate cause of the loss was
a peril insured against, the loss was remotely caused by or would
not have occurred but for a peril excepted in the contract of insur-
ance, the defendant shall in his answer set forth and specify the
peril which was the proximate cause of the loss, in what manner the
peril excepted contributed to the loss or itself caused the peril insured
against, and if he claim that the peril excepted caused the peril
insured against, he shall in his answer set forth and specify upon
what premises or at what place the peril excepted caused the peril
insured against. i

Sec. 142. WHEN COUNTERCLATM MAY BE SET UP.—Lhe counterclaim
mentioned in section 140 must be one existing in favor of a defend-
ant and against a plaintiff, between whom a several judgment might
be had in the action, and arising out of one of the following causes
of action: . .

1. A cause of action arising out of the transaction set forth in
the complaint as the foundation of the plaintifl’s claim, or connected
with the subject of the action; _

2. In an action arising upon contract; any other cause of action
arising also upon contract and existing at the commencement of
the action,
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Src. 143. WHEN DEFENDANT OMITS TO SET UP COUNTERCLATM.—If
the defendant omits to set up a counterclaim upon a cause arising
out of the transaction set forth in the complaint as the foundation
of the plaintiff’s claim, neither he nor his assignee can afterwards
maintain an action against the plaintiff therefor.

Sec. 144. COUNTERCLATM NOT BARRED BY DEATH OR ASSIGNMENT.—
When cross demands have existed between persons under such cir-
cumstances that, if one had brought an action against the other, a
counterclaim could have been set up, the two demands shall be deemed
compensated, so far as they equal each other, and neither can be
deprived of the benefit thereof by the assignment or death of the
other.

Sec. 145. ANSWER MAY CONTAIN SEVERAL GROUNDS OF DEFENSE]
DEFENDANT MAY ANSWER PART AND DEMUR TO PART OF COMPLAINT.—
The defendant may set forth by answer as many defenses and
counterclaims as he may have. They must be separately stated,
and the several defenses must refer to the causes of action which
they are intended to answer, in a manner by which they may be
intelligibly distinguished. The defendant may also answer one or
more of the several causes of action stated in the complaint and
demur to the residue.

Skc. 146. CRrOSS-COMPLAINT, IN GENERAL.— W henever the defendant
seeks affirmative relief against any party, relating to or depending
upon the contract, transaction, matter, happening or accident upon
which the action is brought, or affecting the property to which the
action relates, he may, in addition to his answer, file at the same
time, or by permission of the court subsequently, a cross-complaint.
The cross-complaint must be served upon the parties affected
thereby, and such parties may demur or answer thereto as to the
original complaint. If any of the parties affected by the cross-
complaint have not appeared in the action, a summons upon the
cross-complaint must be issued and served upon them in the same
manner as upon the commencement of an original action.

Skc. 147. CROSS-COMPLAINT FOR DIVORCE AND PROCEEDINGS THEREON
In addition to an answer, the defendant may file a cross-complaint
for divoree: and when filed the court shall decree the divorce to the
party legally entitled thereto, If the original complaint be dis-
missed after the filing of the eross-complaint, the defendant may
proceed to the trial of the cross-complaint without further notice
to the adverse party; and the case upon such cross-complaint shall
in all things be governed by the same rules applicable t¢ a case on
an original complaint. (Act Cong. Sept. 21, 1922, C. 870, § 19,
42 Stat. 1010.)

DEMURRER TO ANSWER

Szc. 148. WHEN PLAINTIFF MAY DEMUR TO ANSWER—The plaintiff
may within ten days after the service of the answer demur thereto,
or to one or more of the several defenses or counterclaims set up
therein.

Sec. 149. Grouxps oF pEMURRER—The demurrer may be taken
upon one or more of the following grounds: y

1. That several causes of counterclaim have been improperly
joined, or not separately stated ;

2. That the answer does not state facts sufficient to constitute a
defense or counterclaims

3. That the answer is ambiguous;

4, That the answer is unintelligible; or

5. That the answer is uncertain.
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VERIFICATION OF PLEADINGS

Src. 150. VERTFICATION OF PLEADINGS.—Every pleading must be
subscribed by the party or his attorney; and when the complaint
is verified, or when the Government, or any officer of the Govern-
ment, in his official capacity, is plaintiff, the answer must be veri-
fied, unless the admission of the truth of the complaint might sub-
ject the party to a criminal prosecution, or, unless an officer of the
Government, in his official capacity, is defendant. In all cases of a
verification of a pleading, the affidavit of the party must state that
the same is true of his own knowledge, except as to the matters
which are therein stated on his information or belief, and as to
those matters that he believes it to be true; and where a pleading
is verified, it must be by the affidavit of a party, unless the parties
are absent from the division where the attorney has his office, or
from some cause unable to verify it, or the facts are within the
knowledge of his attorney or other person verifying the same.
When the pleading is verified by the attorney, or any other person
except one of the parties, he must set forth in the affidavit the rea-
sons why it is not made by one of the parties. When a corporation
is a party, the verification may be made by any officer thereof.
When the Government, or any officer of the Government in his
official capacity, is plaintiff, the complaint need not be verified.

Sec. 151. CoPY OF WRITTEN INSTRUMENT CONTATINED IN COMPLAINT
ADMITTED, UNLESS ANSWER IS VERIFIED.—When an action is brought
upon a written instrument, and the complaint contains a copy of
such instrument, or a copy is annexed thereto, the genuineness and
due execution of such instrument are deemed admitted, unless the
answer denying the same be verified.

Skc. 152. WHEN DEFENSE IS FOUNDED ON WRITTEN INSTRUMENT SET
OUT IN ANSWER, ITS EXECUTION ADMITTED, UNLESS DENIED BY PLAINTIFF
UNDER 0ATH.—When the defense to an action is founded on a written
instrument, and a copy thereof is contained in the answer, or is
annexed thereto, the genuineness and due execution of such instru-
ment are deemed admitted, unless the plaintiff file with the clerk,
within ten days after receiving a copy of the answer, an affidavit
denying the same, and serve a copy thereof on the defendant.

Sec. 153. EXCEPTIONS TO RULES PRESCRIBED BY TWO PRECEDING SEC-
TioNs.—But the execution of the instrument mentioned in sections
151 and 152, is not deemed admitted by a failure to deny the same
under oath, if the party desiring to controvert the same is, upon
demand, refused an inspection of the original. Such degnané must
be in writing, served by copy, upon the adverse party or his attorney,
and filed with the papers in the case.

GENERAL RULES OF PLEADING

Sec. 154. PLEADINGS TO BE LIBERALLY CONSTRUED.—In the construc-
tion of a pleading, for the purpose of determining its effect, its
allegations must be liberally construed, with a view to substantial
justice between the parties.

Sec. 155. SHAM AND IRRELEVANT ANSWERS, AND S0 FORTH, MAY BE ot

STRICKEN OUT.—Sham and irrelevant answers, and irrelevant and
redundant matter inserted in a pleading, may be stricken out, upon
such terms as the court may, in its discretion, impose.

Sec. 156. How TO STATE AN ACCOUNT IN A PLEADING.—It is not
necessary for a party to set forth in a pleading the items of an
account therein alleged, but he must deliver to the adverse party,
within five days after a demand thereof in writing, a copy of the
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account, or be precluded from giving evidence thereof. The court
or judge may order a further account when the one delivered is too
general, or is defective in any particular.

Sgo. 157. DESCRIPTION OF REAL PROPERTY IN A PLEADING.—In an
action for the recovery of real property, it must be described in the
complaint with such certainty as to enable an officer, upon execution,
to identify it.

Sgo. 158. JUpGMENTS, How PLEADED.—In pleading a judgment or
other determination of a court, officer, or board, it is not necessary
to state the facts conferring jurisdiction, but such judgment or
determination may be stated to have been duly given or made. If
such allegation be controverted, the party pleading must establish on
the trial the facts conferring jurisdiction.

Sgo. 159. CONDITIONS PRECEDENT, HOW TO BE PLEADED.—In pleading
the performance of conditions precedent in a contract, it is not neces-
sary to state the facts showing such performance, but it may be
stated generally that the party duly performed all the conditions
on his part, and if such allegation be controverted, the party pleading
must establish, on the trial, the facts showing such performance.

Src. 160. STATUTE OF LIMITATIONS, HOw PLEADED.—In pleading the
statute of limitations it is not necessary to state the facts showing
the defense, but it may be stated generally that the cause of action
is barred by the provisions of section (giving the number of the
section and subdivision thereof, if it is so divided, relied upon) of
the Code; and if such allegation be controverted, the party pleading
must establish, on the trial, the facts showing that the cause of
action is so barred.

Sro. 161, TIBEL AND SLANDER, HOW STATED IN COMPLAINT.—In an
action for libel or slander it is not necessary to state in the complaint
any extrinsic facts for the purpose of showing the application to
the plaintiff of the defamatory matter out of which the cause of
action arose; but it is sufficient to state, generally, that the same was
published or spoken concerning the plaintiff ; and if such allegation
be controverted, the plaintiff must establish on the trial that it was so
published or spoken.

Sge. 162. Axswir 1N sucH casss—In the actions mentioned in
section 161 the defendant may, in his answer, allege both the truth
of the matter charged as defamatory, and any mitigating circum-
stances, to reduce the amount of damages; and whether hé prove
the justification or mnot, he may give in evidence the mitigating
circumstances. '

Spo. 168. ALLEGATIONS NOT DENIED, WHEN TO BE DEEMED TRUE;
WHEN TO BE DEEMED CONTROVERTED.—Every material allegation of the
complaint, not controverted by the answer, must, for the purposes
of the action, be taken as true; the statement of any new matter in
the answer in avoidance or constituting a defense or counterclaim,
must, on the trial, be deemed controverted by the opposite party.

Suo. 164. A MATERIAL ALLEGATION DEFINED.—A material allegation
in a pleading is one essential to the claim or defense, and which
could mnot be stricken from the pleading without leaving it
insufficient.

Seo. 165. SUPPLEMENTAL COMPLAINT AND ANSWER—The plaintiff
and defendant, respectively, may be allowed, on motion, to make
a supplemental complaint or answer, alleging facts material to the
case occurring after the former complaint or answer.

Skc. 166. PLeADINGS SUBSEQUENT TO COMPLAINT MUST BE FILED AND
servep.—All pleadings subsequent to the complaint, must be filed
with the clerk, and copies thereof served upon the adverse party or
his attorney.
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VARIANCE ; MISTAKES IN PLEADING AND AMENDMENTS

SEc. 167. MATERIAL VARIANCE, HOW PROVIDED FOR—NO variance
between the allegation in a pleading and the proof is to be deemed
material, unless it has actually misled the adverse party to his
prejudice in maintaining his action or defense upon the merits.
Whenever it appears that a party has been so misled, the court may
order the pleading to be amended, upon such terms as may be just.

SEc. 168. IMMATERIAL VARIANCE, HOW PROVIDED FOR.—Where the
variance is not material, as provided in section 167, the court may
direct the fact to be found according to the evidence, or may order
an immediate amendment., without costs.

Sre. 169. WHAT NOT TG BE DEEMED A VARIANCE.—Where, however,
the allegation of the claim or defense to which the proof is directed,
is unproved, not in some particular or particulars only, but in its
general scope and meaning, it is not to be deemed a case of variance,
within sections 167 and 168, but a failure of proof.

Skc. 170. AMENDMENTS OF COURSE, AND EFFECT OF DEMURRER—ANY
pleading may be amended once by the party of course, and without
costs, at any time before answer or demurrer filed, or after demurrer
and before the trial of the issue of law thereon, by filing the same as
amended and serving a copy on the adverse party, who may have ten
days thereafter in which to answer or demur to the amended
pleading. A demurrer is not waived by filing an answer at the same
time; and when the demurrer to a complaint is overruled and there
is no answer filed, the court may, upon such terms as may be just,
allow an answer to be filed. If a demurrer to the answer be over-
ruled, the facts alleged in the answer must be considered as denied,
to the extent mentioned in section 163.

Src. 171. PLEADING MAY BE AMENDED.—The court may in further-
ance of justice, and on such terms as may be proper, allow a party to
amend any pleading or proceeding by adding or striking out the
name of any party, or by correcting a mistake in the name of a party,
or a mistake in any other respect; and may, upon like terms, enlarge
the time for answer or demurrer. The court may likewise, in its
discretion, after notice to the adverse Farty, allow, upon such terms
as may be just, an amendment to any pleading or proceeding in other
particulars; and may upon like terms allow an answer to be made
after the time limited by this code.

RELTEF FROM JUDGMENT OR ORDER; TIME FOR APPLICATION; PRO-
cepuRE—And may, also, upon such terms as may be just, relieve &
party or his legal representative from a judgment, order, or other
proceeding taken against him through his mistake, inadvertence, sur-
prise, or excusable neglect; provided, that application therefor be
made within a reasonable time, but in no case exceeding six months
after such judgment, order, or proceeding was taken (and provided
further, that said application must be accompanied with a copy .of
the answer, or other pleading proposed to be filed therein, otherwise
said application shall not be granted). When from any cause the
summons in an action has not been personally served on the
defendant, the court may allow, on such terms as may be just, such
defendant or his legal representative, at any time within one year
after the rendition of any judgment in such action, to answer to
the merits of the original action.

ACTION TO RECOVER PERSONAL PROPERTY.—When, in an action to
recover the possession of personal property, the person making any
affidavit did not truly state the value of the property, and the officer
taking the property, or the sureties on any bond or undertaking
is sued for taking the same, the officer or sureties may in their
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answer set up the true value of the property, and that the person
in whose behalf said affidavit was made was entitled to the possession
of the same when said affidavit was made, or that the value in the
affidavit stated was inserted by mistake, the court shall disregard
the value as stated in the affidavit, and give judgment according to
the right of possession of said property at the time the affidavit was
made.

Sec. 172. SUING A PARTY BY A FICTITIOUS NAME, WHEN ALLOWED.—
When the plaintiff is ignorant of the name of a defendant, he must
state that fact in the complaint, and such defendant may be desig-
nated in any pleading or proceeding by any name, and when his true
name is discovered, the pleading or proceeding must be amended
accordingly.

Skc. 173. No ERROR OR DEFECT TO BE REGARDED UNLESS IT AFFECTS
SUBSTANTIAL RIGHTS.—The court must, in every stage of an action,
disregard any error, improper ruling, instruction, or defect, in the
pleadings or proceedings which, in the opinion of said court, does not
affect the substantial rights of the parties. No judgment, decision,
or decree shall be reversed or affected by reason of any error, ruling,
instruction, or defect, unless it shall appear from the record that such
error, ruling, instruction, or defect was prejudicial, and also that
by reason of such error, ruling, instruction, or defect, the said party
complaining or appealing sustained and suffered substantial injury,
and that a different result would have been probable if such error,
ruling, instruction, or defect had not occurred or existed. There
shall be no presumption that error is prejudicial, or that injury was
done if error is shown.

Sec. 174. TIME TO AMEND OR ANSWER, RUNNING OF.—When a
demurrer to any pleading is sustained or overruled, and time to
amend or answer is given, the time so given runs from the service
of notice of the decision or order.

CHAPTER 10—PROVISIONAL REMEDIES IN CIVIL
ACTIONS

ARREST AND BAIL

Skc. 175. No PERSON TO BE ARRESTED EXCEPT AS PRESCRIBED BY THIS
cobE—No person can be arrested in a civil action, except as pre-
scribed in this code.

Sec. 176. CASES IN WHICH DEFENDANT MAY BE ARRESTED.—The
defendant may be arrested, as hereinafter prescribed, in the follow-
ing cases:

1. In an action for the recovery of money or damages on a cause
of action arising upon contract, express or implied, when the
defendant is about to depart from the Canal Zone with intent to
defraud his creditors.

2. In an action for a fine or penalty, or for money or property
embezzled, or fraudulently misapplied, or converted to his own use,
by a public officer, or an officer of a corporation, or an attorney, fac-
tor, broker, agent, or clerk, in the course of his employment as such,
or by any other person in a fiduciary capacity; or for misconduct
or neglect in office, or in a professional employment, or for a willful
violation of duty.

3. In an action to recover the possession of personal property
unjustly detained, when the property, or any part thereof, has been
concealed, removed, or disposed of, to prevent its being found or
taken by the marshal.
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4. When the defendant has been guilty of a fraud in contracting
the debt or incurring the obligation for which the action is brought;
or in concealing or disposing of the property for the taking, deten-
tion, or conversion, of which the action is brought.

5. When the defendant has removed or disposed of his property,
or is about to do so, with intent to defraud his creditors.

Swc. 177. AFFIDAVIT TO OBTAIN ORDER, WHAT TO CONTAIN.—The
order for the arrest of the defendant may be made whenever it
appears to the judge, by the affidavit of the plaintiff, or some other
person, that a sufficient cause of action exists, and that the case is one
of those mentioned in section 176. The affidavit must be either posi-
tive or upon information and belief; and when upon information
and belief, it must state the facts upon which the information and
belief are founded. If an order of arrest be made, the affidavit must
be filed with the clerk of the court.

Skc. 178. SECURITY BY PLAINTIFF BEFORE ORDER OF ARREST.—DBefore
making the order, the judge must require a written undertaking on
the part of the plaintiff, with sureties in an amount to be ﬁxeg by
the judge, which must be at least $500, to the effect that the plaintiif
will pay all costs which may be adjudged to the defendant, and all
damages which he may sustain by reason of the arrest, if the same
be wrongful, or without sufficient cause, not exceeding the sum speci-
fied in the undertaking. The undertaking must be filed with the
clerk of the court.

Sko. 179. ORDER, WHEN MADE, AND ITs Form.—The order may be
made at the time of the issuing of the summons, or any time after-
wards before judgment. It must require the marshal forthwith to
arrest the defendant and hold him to bail in a specified sum, and to
return the order at a time therein mentioned, to the clerk of the
court.

Sro. 180. AFFIDAVIT AND ORDER TO BE DELIVERED TO THE MARSHAL,
AND cOPY TO DEFENDANT.—The order of arrest, with a copy of the
affidavit upon which it is made, must be delivered to the marshal,
who, upon arresting the defendant, must deliver to him a copy of the
affidavit, and also, if desired, a copy of the order of arrest.

Sgc. 181. Arrest, mow MapE—The marshal must execute the
order by arresting the defendant and keeping him in custody until
discharged by law.

Sec. 182. I%EFENDANT TO BE DISCHARGED ON BAIL OR DEPOSIT.—The
defendant, at any time before execution, must be discharged from
the arrest, either upon giving bail or upon depositing the amount
mentioned in the order of arrest.

Skc. 183. Barw, mow arveN.—The defendant may give bail by caus-
ing a written undertaking to be executed by two or more sufficient
sureties, to the effect that they are bound in the amount mentioned
in the order of arrest, that the defendant will at all times render him-
self amenable to the process of the court, during the gendency of the
action, and to such as may be issued to enforce the judgment therein,
or that they will pay to the plaintiff the amount of any judgment
which may be recovered in the action.

Sgo. 184, SURRENDER OF DEFENDANT.—AL any time before judg-
ment, or within ten days thereafter, the bail may surrender the
defendant in their exoneration; or he may surrender himself to the
marshal.

Sgo. 185. Same.—For the purpose of surrenderixi% the defendant,
the bail, at any time or place before they are finally charged, may
themselves arrest, or, by a written authority indorsed on a certified
copy of the undertaking, may empower the marshal to do so. Upon
the arrest of defendant by the marshal, or upon his delivery to the
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marshal by the bail, or upon his own surrender, the bail are exoner-
ated, if such arrest, delivery, or surrender take place before the
expiration of ten days after judgment; but if such arrest, delivery,
or surrender be not made within ten days after judgment, the bail
are finally charged on their undertaking, and bound to pay the
amount of the judgment within ten days thereafter.

Sro. 186. Bat, 110w ProcEEDED AGATINST.—ILf the bail neglect or
refuse to pay the judgment within ten days after they are finally
charged, an action may be commenced against such bail for the
amount of the original judgment.

Suc. 187. Baw, How ExoNerATED.—The bail are exonerated by the
death of the defendant or his imprisonment in jail or in the peni-
tentiary, or by his legal discharge from the obligation to render
himself amenable to the process. »

Seo. 188. DELIVERY OF UNDERTAKING TO PLAINTIFF, AND ITS ACCEPT-
ANCE OR REJECTION BY HIM.— Within the time limited for that pur-
pose, the marshal must file the order of arrest in the office of the
clerk of the court in which the action is pending, with his return
indorsed thereon, together with a copy of the undertaking of the
bail. The original undertaking he must retain in his possession
until filed, as herein provided. The plaintiff, within ten days there-
after, may serve upon the marshal a notice that he does not accept
the bail, or he is deemed to have accepted them, and the marshal
is exonerated from liability. If no notice be served within ten days,
the original undertaking must be filed with the clerk of the court.

Sec. 189. NoTiceE OF JUSTIFICATION ; NEW UNDERTAKING, IF OTHER
BATL—Within five days after the receipt of notice, the marshal or
defendant may give to the plaintiff or his attorney notice of the
justification of the same, or other bail (specifying the places of
residence and occupations of the latter), before the judge or clerk of
the court, at a specified time and place; the time to be not less than
five nor more than ten days thereafter, except by consent of parties.
In case other bail be given, there must be a new undertaking.

Suo, 190, Quarirrcarions or saL—~The qualifications of bail are
as follows:

1. Fach of them must be a resident of the Canal Zone.

9. Fach must be worth the amount specified in the ovder of the
arrest, or the amount to which the order is redueed, as provided in
this subehapter, over and above all his debts and labilities, exclusive
of property exempt from execution; but the judge or clerk, on justi-
fieation, may allow more than two sureties to justify severally, in
amounts less than that expressed in the order, if the whole justifica-
tion be equivalent to that of two sufficient bail.

Sec. 191. JusTrFicaTioN oF aiL—For the purpose of justification,
each of the bail must attend before the judge or clerk, at the time
and place mentioned in the notice, and may be examined on oath
on the part of the plaintiff, touching his sulliciency, in such manner
as the judge or clerk, in his discretion, may think proper. The
examination must be reduced to writing, and subscribed by the bail,
if required by the plaintiff. ' )

Bre. 192, Arrowancr oF BatL—If the judge or clerk find the bail
sufficient, he must annex the examination to the undertaking, indorse
his allowance thereon, and cause them to be filed, and the marshal
is thereupon exonerated from liability.

Src, 193, Depostr OF MOXEY WITHE MARSHAL~—The defendant may,
at the time of his arrest, instead of giving bail, deposit with the
marshal the amount mentioned in the order. In casge the amount of
the bail be reduced, as provided in this subchapter, the defendant
may deposit such amount instead of giving bail. In either case the
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marshal must give the defendant a certificate of the deposit made
and the defendant must be discharged from custody. ’

Skc. 194. PAYMENT OF MONEY INTO COURT BY MARSHAL—The mar- payment of money
shal must, immediately after the deposit, pay the same into court, o court by marshal.
and take from the clerk receiving the same two certificates of such
payment, the one of which he shall deliver to the plaintiff’s attor-
ney, and the other to the defendant. For any default in makin,
such payment, the same proceedings may be had on the official bon
of the marshal, to cellect the sum deposited, as in other cases of
delinquency.

Sec. 195. SUBSTITUTING BAIL FOR PEPOSIT.—If money is deposited, . Substituting bail for
as provided in sections 198 and 194, bail may be given and may justify depoeit.
upon notice, at any time before judgment; and on the filing of the
undertaking and justification with the clerk, the money deposited
must be refunded to the defendant.

Sec. 196. MONEY DEPOSITED, HOW APPLIED OR DISPOSED OF.~—Where Money deposited,
money has been deposited, if it remain on deposit at the time of the fupmme: %
recovery of a judgment in favor of the plaintiff, the clerk must,
under the direction of the court, apply the same in satisfaction
thereof; and after satisfying the judgment, refund the surplus, if
any, to the defendant. If the judgment is in favor of the defendant,
the clerk must, under like direction of ¢he court, refund to him the
whole sum deposited and remaining unapplied.

Skc. 197. MARSHAL, WHEN LIABLE AS BATL, AND HIS DISCHARGE FROM Marshal, when lisblo
LiapaTY.—1f, after being arrested, the defendant escape or is Mmoo from
rescued, the marshal is liable as bail; but he may discharge himself
from such liability by the giving of bail at any time before judgment.

Src. 198. PROCEEDINGS ON JUDGMENT AGATNST MARSHAL—If a judg- ,Froceedings on Tude-
ment is recovered against the marshal upon his liability as bail, and
an execution thereon is returned unsatisfied in whole or in part, the
same proceedings may be had on his official bond, for the recovery
of the whole or any deficiency, as in other cases of delinquency.

Sec. 199. MOTION TO VACATE ORDER OF ARREST OR REDUCE BAIL; Motion fo vasaio
AFFIDAVITS ON MOTION.—A defendant arrested may, at any time before bail; afdavits on me-
the trial of the action, or if there be no trial, before the entry of
judgment, apply to the court or judge, upon reasonable notice, to
vacate the order of arrest or to reduce the amount of bail. If the
application be made upon affidavits on the part of the defendant,
but not otherwise, the plaintiff may oppose the same by affidavits or
other proofs, in addition to those on which the order of arrest was
made.

Sec. 200. WHEN THE ORDER VAOATED OR BAIL REDUCED.—If, upon When erder vacated
such application, it appears that there was not sufficient cause for o aosc.
the arrest, the order must be vacated; or if it appears that the bail
was fixed too high, the amount must be reduced.

Claim and delivery of
CLAIM AND DELIVERY OF PERSONAL PROPERTY personal property.

Sgo. 201. DEIIVERY OF PERSONAL PROPERTY, WHEN IT MAY BE  When msy Do

crLarMED.—The plaintiff in an action to recover the possession of
personal property may, at the time of issuing the summons, or at
any time before answer, claim the delivery of such property to him
as provided in this subchapter. . .

SEc. 202. AFFIDAVIT AND ITS REQUISITES—Where a delivery is
claimed, an affidavit must be made by the plaintiff, or by some one
in his behalf, showing: i

1. That the plaintiff is the owner of the property claimed (par-
ticularly descriyk))ing it), or is entitled to the possession thereof;

2. That the property is wrongfully detained by the defendant;

Afidavit,
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3. The alleged cause of the detention thereof, according to his best
knowledge, information, and belief;

4. That it has not been taken for a tax, assessment, or fine, pur-
suant to a statute; or seized, under an execution or an attachment
against the property of the plaintiff; or, if so seized, that it is by
statute exempt from such seizure;

5. The actual value of the property.

gequisition to mar- Sec. 203. REQUISITION TO MARSHAL TO TAKE AND DELIVER THE PROP-

) nrry.—The plaintiff or his attorney may, thereupon, by an indorse-
ment in writing upon the affidavit, require the marshal to take the
property from the defendant.

Seeurity on part of  Spe, 204. SECURITY ON THE PART OF THE PLAINTIFF, AND PROCEED-

plaintiff, and service of N ‘ R

order. INGS IN SERVING THE ORDER—Upon a receipt of the affidavit and
notice, with a written undertaking, executed by two or more sufficient
sureties, approved by the marshal, to the effect that they are bound
to the defendant in double the value of the property as stated in the
affidavit for the prosecution of the action, for the return of the prop-
erty to the defendants, if return thereof be adjudged, and for the
payment to him of such sum as may from any cause be recovered
against the plaintiff, the marshal must forthwith take the property
described in the affidavit, if it be in the possession of the defendant
or his agent, and retain it in his custody. He must, without delay,
serve on the defendant a copy of the affidavit, notice, and undertak-
ing, by delivering the same to him personally, if he can be found, or
to his agent from whose possession the property is taken; or, if
neither can be found, by leaving them at the usual place of abode of
either, with some person of suitable age and discretion, or, if neither
have any known place of abode, by putting them in the nearest post
office, directed to the defendant.

Bxcoption tosuretics; Suc. 205. EXCEPTION TO SURETIES AND PROCEEDINGS 'WHEREON, OR ON

P " FAILURE TO ExCEPT.—The defendant may, within two days after the
service of a copy of the affidavit and undertaking, give notice to the
marshal that he excepts to the sufficiency of the sureties. If he fails
to do so, he is deemed to have waived all objections to them. When
the defendant excepts, the suretics must justify on notice in like
manner as upon bail on arrest; and the marshal is responsible for
the sufficiency of the sureties until the objection to them is either
waived or until they justity. If the defendant except to the sureties,
he ean not reclaim the property as provided in section 206,

o Redelivery, whonde-  Spe, 206, DEFENDANT, WIEN ENTITLED TO REDELIVERY.—AL any time

titled to. . : )

before the delivery of the property to the plaintiff, the defendant

may, if he do not‘escept to the sureties of the plaintiff, require the

return thereof, upon giving to the marshal a written undertaking,
executed by two or more sufficient sureties, to the effect that they are
bound in double the value of the property, as stated in the affidavit
of the plaintiff, for the delivery thereof to the plaintiff, if such
delivery be adjudged, and for the payment to him of such sum as
may, for any cause, be recovered against the defendant. If a return
of the property be not so required within five days after the taking
and service of notice to the defendant, it must be delivered to the

plaintiff, except as provided in section 211,

o tiloation,_of e Spo. 207, JUSTIFICATION OF DEFENDANT'S sureriEs—The defend-
ant’s sureties, upon notice to the plaintiff of not less than two or
more than five days, must justify before the judge or clerk of the
court, in the same manner as upon bail on arrest; and upon such
justification the marshal must deliver the property to the defendant.
The marshal is responsible for the defendant’s sureties until they
justify, or until the justification is completed or waived, and may
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retain the property until that time. If they, or others in their place,
fail to justify at the time and place appointed, he must deliver the
property to the plaintiff,

SEC. 208. QUALIFICATION OF SURETIES.—The qualification of sureties
must be such as are prescribed by this code, in respect to bail upon
an order of arrest.

SEc. 209. PROPERTY, HOW TAKEN WHEN CONCEALED IN BUILDING OR
INCLOSURE.—I{ the property, or any part thereof, be concealed in a
building or inclosure, the marshal must publicly demand its deliv-
ery. If it be not delivered, he must cause the building or inclosure
to be broken open, and take the property into his possession.

Skc. 210. PropERTY, HOW KEPT.—When the marshal has taken prop-
erty, as in this subchapter provided, he must keep it in a secure place,
and deliver it to the party entitled thereto, upon receiving his fees
for taking and his necessary expenses for keeping the same.

Skc. 211. CLAIM OF PROPERTY BY THIRD PERSON.—If the property
taken be claimed by any other person than the defendant or his
agent, and such person make affidavit of his title thereto, or right
to the possession thereof, stating the grounds of such title or right,
and serve the same upon the marshal, the marshal is not bound to
keep the property or deliver it to the plaintiff, unless the plaintiff,
on demand of him or his agent, indemnify the marshal against such
claim, by an undertaking by two sufficient sureties; and no claim
to such property by any other person than the defendant or his
agent is valid against the marshal unless so made.

Sec. 212. NOTICE AND AFFIDAVIT, WHEN AND WHERE TO BE FILED.—
The marshal must file the notice, undertaking, and afidavit, with his
proceedings thereon, with the clerk of the court, within twenty days
after taking the property mentioned therein.

Sec. 213. PROTECTION OF PLAINTIFF IN POSSESSION OF PROPERTY.—

After the property has been delivered to the plaintiff as in this sub- °*

chapter provided, the court shall, by appropriate order, protect the
plaintiff in possession of said property until the final determination
of the action.

INJUNCTION

Sec. 214. INJUNCTION, WHAT IS, AND WHO MAY GRANT IT—An
injunction is & writ or order requiring a person to refrain from &
particular act. It may be granted by the district court, or the jud
thereof, in any action brought in said court; and when granted by
the judge, it may be enforced as an order of the court.

Seo. 215. WHEN INJUNCTION MAY BE GRANTED OR MAY NOT—-An
injunction may be granted in the following cases:

1. When it appears by the complaint that the plaintiff is entitled
to the relief demanded, and such relief, or any part thereof, con-
sists in restraining the commission or continuance of the act com-
plained of, either for a limited period or perpetually;

2. When it appears by the complaint or affidavits that the com-
mission or continuance of some act during the litigation would pro-
duce waste, or great or irreparable injury, to a party to the action;

3. When it appears, during the litigation, that a party to the
action is doing, or threatens, or is about to do, or is procuring or
suffering to be done, some act in violation of the rights of another
party to the action respecting the subject of the action, and tending
to render the judgment ineflectual; .

4, When pecuniary compensation would not afford adequate relief;

5. Where it would be extremely difficult to ascertain the amount
of compensation which would afford adequate relief;
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6. Where the restraint is necessary to prevent a multiplicity of
judicial proceedings;

7. Where the obligation arises from a trust.

AN INJUNCTION CAN NOT BE GRANTED—

1. To stay a judicial proceeding pending at the commencement of
the action in which the injunction is demanded, unless such restraint
is necessary to prevent a multiplicity of such proceedings;

2. To prevent the execution of a public statute by officers of the
law for the public benefit;

3. To prevent the breach of a contract, the performance of which
would not be specifically enforced;

4. To prevent the exercise of a public or private office, in a lawful
manner, by the person in possession.

Sre. 216. INJUNCTION ; TIME OF GRANTING; SERVICE OF COPY.—AN
injunction may be granted at any time before judgment upon a veri-
fied complaint, or upon affidavits if the complaint in the one case, or
the affidavits in the other, show satisfactorily that sufficient grounds
exist therefor. A copy of the complaint or of the affidavits, upon
which the injunction was granted, must, if not previously served,
be served therewith.

Norrce—No preliminary injunction shall be granted without notice
to the opposite party; nor shall any temporary restraining order
be granted without notice to the opposite party, unless it shall appear
from facts shown by affidavit or by the verified complaint that
great or irreparable mnjury would result to the applicant before the
matter can be heard on mnotice. In case a temporary restraining
order shall be granted without notice, in the contingency above
specified, the matter shall be made returnable on an order requiring
canse to be shown why the injunction should not be granted, on the
earlicst day that the business of the court will admit of, but not
later than ten days from the date of such order.

PARTY OBTAINING ORDER MUST BE READY} SERVICE OF COMPLAINT,
ATFIDAVITS AND POINTS AND AUTHORITIES.—When the matter first
comes up for hearing the party who obtained the temporary restrain-
ing order must be ready to proceed and must have served upon the
opposite party at least two days prior to such hearing, a copy of
the complaint and of all affidavits to be used in such application and
a copy of his points and authorities in support of such application;
if he be not ready, or if he shall fail to serve a copy of his complaint,
affidavits and points and authorities, as herein required, the court
shall dissolve the temporary restraining order.

DerENDANT ENTITLED T0 CONTINUANCE~—Lbe defendant, however,
shall be entitled, as of course, to one continuance for a reasonable
period, if he desires it, to enable him to meet the application for the
preliminary injunction.

Counrer-Arripavits—The defendant may, in response to such
order to show cause, present affidavits relating to the granting of the
preliminary injunction, and if such affidavits are “served on the
applicant at least two days prior to the hearing, the applicant shall
not be entitled to any continuance on account thereof.

PrecepENcE~On the day upon which such order is made return-
able, such hearing shall take precedence of all other matters on the
calendar of said day, except older matter of the same character, and
matters to which special precedence may be given by law. When
the cause is at issue it shall be set for trial at the earliest possible
date and shall take precedence of all other cases, except older matters
of the same character, and matters to which special precedence may
be given by law.
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- SEc. 217. INJUNCTION AFTER ANSWER.—AnN injunction can not be
allowed after the defendant has answered, unless upon notice or
upon an order to show cause; but in such case the defendant may
be restrained until the decision of the court or judge granting or
refusing the injunction.

Skc. 218. SECcURITY UPON INJUNCTION.—On granting an injunction,
the court or judge must require, except when it is granted on the
application of the Government, or a wife against her husband, a
written undertaking on the part of the applicant, with sufficient
sureties, to the effect that he will pay to the party enjoined such
damages, not exceeding an amount to be specified, as such party may
sustain by reason of the injunction, if the court finally decides that
the applicant was not entitled thereto. Within five days after the
service of the injunction, the person enjoined may except to the
sufficiency of the sureties, and unless within five days thereafter, upon
notice of not less than two days to the person enjoined, such sureties,
or others in their place, justify before the judge or clerk of the
court at a time and place designated in such notice, the order granting
the injunction must be dissolved.

Sec. 219. MoTION TO VACATE OR MODIFY INJUNCTION ; PROCEDURE.—
If an injunction is granted without notice to the person enjoined,
he may apply, upon reasonable notice to the district court or judge,
to dissolve or modify the same. The application may be made upon
the complaint or the affidavit on which the injunction was granted,
or upon affidavit on the part of the person enjoined, with or without
the answer. If the application is made upon affidavits on the part
of the person enjoined, but not otherwise, the person against whom
the application is made may oppose the same by affidavits or other
evidence in addition to that on which the injunction was granted.

ATTACHMENT

SEc. 920. ATTACHMENT, WHEN AND IN WHAT CASES MAY ISSUE—The
plaintiff, at the time of issuing the summons, or at any time after-
ward, may have the property of the defendant attached, as security
for the satisfaction of any judgment that may be recovered, unless
the defendant give security to pay such judgment, as in this
subchapter provided, in the following cases: . .

1. In an action upon a contract, express or implied, for the direct
payment of money, where the contract is made or is {)'a.ya,ble in the
Canal Zone, and is not secured by any mortgage or lien upon real
or personal property, or any pledge of personal property, or, if
originally so secured, such security has, without any act of the plain-
tiff, or the person to whom the security was given, become valueless.

2. In an action upon a contract, express or implied, against a
defendant not residing in the Canal Zone. .

8. In an action against a defendant, not residing in the Zone, to
recover a sum of money as damages, arising from an injury to prop-
erty in the Zone, in consequence of negligence, fraud, or other
wrongful act.

Skc, 221. AFFmavrT FOR ATTACEMENT.—Lhe clerk of the court must
issue the writ of attachment upon receiving an affidavit by or on
behalf of the plaintiff showing: . . .

1. The facts specified in section 220 which entitle him to the writ;

2. The amount of the indebtedness claimed, over and above all
legal set-offs or counterclaims, or the amount claimed as damages; and

3. That the attachment is not sought, and the action is not prose-
cuted, to hinder, delay, or defraud any creditor of the defendant.
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Sgc. 222. UNDERTAKING ON ATTACHMENT ; EXCEPTIONS TO SURETIES.~—
Before issuing the writ, the clerk must require a written undertaking
on the part of the plaintiff, in the sum not less than $200 and not
exceeding the amount claimed by the plaintiff, with sufficient sureties,
to the effect that if the defendant recovers judgment, the plaintiff
will pay all costs that may be awarded to the defendant and all
damages which he may sustain by reason of the attachment, not
exceeding the sum specified in the undertaking, and that if the attach-
ment is discharged on the ground that the plaintiff was not entitled
thereto under section 220, the plaintiff will pay all damages which
the defendant may have sustained by reason of the attachment, not
exceeding the sum specified in the undertaking. At any time after
the issuing of the attachment, but not. later than five days after actual
notice of the levy thereof, the defendant may except to the sufficiency
of the sureties. If he fails to do so, he is deemed to have waived all
objections to them. When excepted to, the plaintiff’s sureties, upon
notice to the defendant of not less than two or more than five days,
must justify before the judge or clerk of the court in the same man-
ner as upon bail on arrest; and upon failure to justify, or if others in
their place fail to justify, at the time and place appointed, the judge
or clerk must issue an order vacating the writ of attachment.

Skc. 223. WRIT, TO WHOM DIRECTED AND WHAT TO STATE—The writ
must be directed to the marshal, and must require him to attach and
safely keep all the property of such defendant within the Canal Zone
not exempt from execution, or so much thereof as may be sufficient to
satisfy the plaintiff’s demand against such defendant, the amount of
which must be stated in conformity with the complaint, unless such
defendant give him security by the undertaking of at least two suf-
ficient sureties in an amount sufficient to satisfy such demand against
such defendant, besides costs, or in an amount equal to the value of
the property of such defendant which has been or is about to be
attached ; in which case to take such undertaking.

Ir more THAN ONE DEFENDANT.—In the event that the action is
against more than one defendant, any defendant whose property
has been or is about to be attached i such action may give the
marshal such undertaking, and the marshal shall take the same,
and such undertaking shall not subject such defendant to or be
answerable for any demand against any other defendant, nor shall
the marghal thereby be prevented from attaching or be obliged to
release from attachment, any property of any other defendant:
Provided, however, That such defendant, at the time of giving such
undertaking to the marshal, shall file with the marshal, a state-
ment, duly verified under oath, wherein such defendant shall aver
and declare ihat the other defendant or defendants in the action
in which said undertaking was given has or have not any interest
or claim of any nature whatsocever in or to said property. Such
statement must further contain the character of such defendant’s
title and the manner in which he acquired title to such attached
property: Provided further, That before said attachment ghall be
released, the undertaking required by this section must be approved
by the judge or, in the absence or disability of the judge, by the
clerk of the court.

Sec. 224. SHARES OF STOCK AND DEBTS DUE DEFENDANT, HOW
ATTACHED AND DISPOSED OF.—The rights or shares which the defendant
may have in the stock of any corporation or company, together
with the interest and profit thereon, and all debts due such
defendant, and all other property in the Canal Zone of such defend-
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ant not exempt from execution, may be attached, and if judgment be
recovered, be sold to satisfy the judgment and execution.

Sec. 225. How REAL AND PERSONAL PROPERTY SHALL BE ATTACHED,—
The marshal to whom the writ is directed and delivered, must
execute the same without delay, and if the undertaking mentioned in
section 223 be not given, as follows:

1. Real property must be attached, by filing with the registrar
of property a copy of the writ, together with a description of the
property attached, and a mnotice that it is attached; and by leaving
a similar copy of the writ, description, and notice with an occupant
of the property, if there is one; if not, then by posting the same in
a conspicuous piace on the property attached.

2. Real property, or an interest therein, belonging to the defend-
ant, and held by any other person, must be attached, by filing with
the registrar of property a copy of the writ, together with a descrip-
tion of the property, and a notice that such real property, and any
interest of the defendant therein, held by or standing in the name
of such other person (naming him), are attached; and by leaving
with the occupant, if any, and with such other person, or his agent,
if known and within the Canal Zone, or at the residence of either,
if within the Canal Zone, a copy of the writ, with a similar descrip-
tion and notice. If there is no occupant of the property, a copy of
the writ, together with such description and notice, must be posted
in a conspicuous place upon the dproperty. The registrar must
index such attachment when filed, in the names, both of the
defendant and of the person by whom the property is held.

8. Personal property, capable of manual delivery, must be
attached by taking it into custody.

4. Stocks or shares, or interest in stocks or shares, of any cor-
poration or company, must be attached by leaving with the presi-
dent, or other head of the same, or the secretary, cashier, or other
managing agent thereof, a copy of the writ, and a notice stating
that the stock or interest of the defendant is attached, in pursuance
of such writ.

5. Debts and credits and other personal property, not capable of
manual delivery, must be attached by leaving with the person
owing such debts, or having in his possession, or under his control,
such credits and other personal property, or with his agent, a cop
of the writ, and a notice that the debts owing by him to the defend-
ant, or the credits and other personal property in his possession, or
under his control, belonging to the defendant, are attached in pur-
suance of such writ, except in the case of attachment of growing
crops, a copy of the writ, together with a description of the prop-
erty attached, and a notice that it is attached, shall be recorded the
same as in the attachment of real property.

SEC. 926. ATTACHMENT LIEN ON REAL PROPERTY.—The lien of the
attachment on real property attaches and becomes effective upon the
filing of a copy of the writ, together with a description of the prop-
erty attached and a notice that it is attached, with the registrar of
property: Provided, however, That in event that the marshal
does not complete the execution of said writ in the manner pre-
seribed in section 225 of this code within a period of fifteen days
next following said filing in the registrar’s office then said lien
shall cease at the expiration of said period of fifteen days.

ExpIRATION; EXTENSTON.—The attachment whether heretofore
levied or hereafter to be levied shall be a lien upon all real property
attached for a period of three years after the date of levy unless
sooner released or discharged as provided in this subchapter, by
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dismissal of the action or by entry and docketing of judgment in the
action. At the expiration” of three years the lien shall cease and
any proceeding or proceedings against the property under the
attachment shall be barred: Provided, That upon motion of a party
to the action, made not less than five nor more than sixty days before
the expiration of said period of three years, the court in which the
action is pending may extend the time of said Lien for a period not
exceeding two years from the date on which the original lien would
expire, and the lien shall be extended for the period specified in the
order upon the filing, before the expiration of the existing lien, of a
certified copy of the order with the registrar of property. The lien
may be extended from time to time in the manner herein prescribed.

Sgo. 227. ATTORNEY TO GIVE WRITTEN INSTRUCTIONS TO MARSHAL
WHAT TO ATTACH.—Upon receiving information in writing from the
plaintiff or his attorney, that any person has in his possession, or
under his control, any credits or other personal property belonging
to the defendant, or is owing any debt to the defendant, the marshal
must serve upon such person a copy of the writ, and a notice that
such credits, or other property or debts, as the case may be, are
attached in pursuance of such writ.

Sec. 228. GARNISHMENT, WHEN GARNISHEE IIABLE TO PLATNTIFF.—
All persons having in their possession, or under their control, any
credits or other personal property belonging to the defendant, or
owing any debts to the defendant at the time of service upon them
of a copy of the writ and notice, as provided in sections 226 and 227,
shall be, unless such property be delivered up or transferred, or such
debts be paid to the marshal, liable to the plaintiff for the amount
of such credits, property, or debts, until the attachment be dis-
charged, or any judgment recovered by him be satistied.

Sec. 229. CITATION TO GARNISHEE TO APPEAR BEFORE THE COURT OR
supau.—Any person owing debts to the defendant, or having in his
possession or under his control, any credits or other personal prop-
erty belonging to the defendant, may be vequired to attend before
the court or judge, or in case of the absence or disability of the judge
by the clerk of the court, and be examined on oath respecting the
same. The defendant may also be required to attend for the pur-
pose of giving information respecting his property, and may be
examined on oath. The court or judge may, after such examina-
tion, order personal property, capable of manual delivery, to be
delivered to the marshal on such terms as may be just, having refer-
ence to any liens thereon or claims against the same, and a memo-
randum to be given of all other personal property, containing the
amount and description thereof.

Smre. 230. INVENTORY, HOW MADE; PARTY REFUSING 'TO GIVE MEMO-
RANDUM MAY BE COMPELLED TO PAY custs.—The marshal must make
a full inventory of the property attached, and return the same with
the writ. To enable him to make such return as to debts and credits
attached, he must request, at the time of service, the party owing
the debt or having the credit to give him a memorandum, stating
the amount and description of each; and if such memorandum be
refused, he must return the fact of refusal with the writ. The party
refusing to give the memorandum may be required to pay the costs
of any proceeding taken for the purpose of obtaining information
respecting the amounts and description of such debt or credit.

Src. 231. PERISHABLE PROPERTY, HOW SOLD ; DISPOSITION OF PROCEEDS
ACCOUNTS TO BE COLLECTED WITHOUT surr—If any of the property
attached be perishable, the marshal must sell the same in the man-
ner in which such property is sold on execution. The proceeds, and
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other property attached by him, must be retained by him to answer
any judgment that may be recovered in the action, unless sooner
subjected to execution upon another judgment recovered previous
to the issuing of the attachment. Debts and credits attached may be
collected by him, if the same can be done without suit. The marshal’s
receipt is a sufficient discharge for the amount paid.

Sec. 282. PROPERTY ATTACHED MAY BE SOLD AS UNDER EXECUTION, IF
THE INTERESTS OF THE PARTIES REQUIRE— W henever property has been
taken by an officer under a writ of attachment, and it is made to
appear satisfactorily to the court or the judge thereof that the
interest of the parties to the action will be subserved by a sale
thereof, the court or judge may order such property to be sold in the
same manner as property is sold under an execution, and the pro-
ceeds to be deposited in the court to abide the judgment in the
action. Such order can be made only upon, notice to the adverse
party or his attorney, in case such party has been personally served
with a summons in the action.

SEec. 233. WHEN PROPERTY CLATMED BY A THIRD PARTY, HOW TRIED.—
If any personal property attached be claimed by a third person
as his property, the same rules shall prevail as to the contents and
making of said claim, and as to the holding of said property, as in
case of a claim after levy upon execution, as provided for in section 857.

Sgc. 234. IF PLAINTIFF OBTAINS JUDGMENT, HOW SATISFIED.—If judg-
ment be recovered by the plaintiff, the marshal must satisfy the
same out of the property attached by him which has not been de-
livered to the defendant, or a claimant as hereinbefore provided,
or subjected to execution on another judgment recovered previous
to the issuing of the attachment, if it be sufficient for that purpose:

1. By paying to the plaintiff the proceeds of all sales of perish-
able property sold by him, or of any debts or credits collected by
him, or so much as shall be necessary to satisfy the judgment;

9. If any balance remain due, and an execution shall have been
issued on the judgment, he must sell under the execution so much
of the property, real or personal, as may be necessary to satisfy the
balance, if enough for that purpose remain in his hands. Notices
of the sales must be given, and the sales conducted as in other cases
of sales on execution.

Suc. 235. WHEN THERE REMAINS A BALANCE DUE, HOW COLLECTED.—
If, after selling all the property attached by him remaining in his
hands, and applying the proceeds, together with the proceeds of
any debts or credits collected by him, deducting his fees, to the
payment of the judgment, any balance shall remain due, tile. mar-
shal must proceed to collect such balance, as upon an execution in
other cases. Whenever the judgment shall have been paid, the mar-
shal, upon reasonable demand, must deliver over to the defendant
the attached property remaining in his hands, and any proceeds
of the property attached unapplied on the judgment.

Skc. 236. WHEN SUITS MAY BE COMMENCED ON THE UNDERTAKING.—
If the execution be returned, unsatisfied, in whole or in part, the
plaintiff may prosecute any undertaking given pursuant to section
993 or section 289, or he may proceed, as in other cases, upon the
return of an execution.

Skc. 237. IF DEFENDANT RECOVERS JUDGMENT, WHAT THE MARSHAL I8
7o pELIVER—IT the defendant recovers judgment against the plain-
tiff and no appeal is perfected and undertaking executed, any under-
taking received in the action, all the proceeds of sales and money
collected by the marshal, and all the property attached remaining
in the marshal’s hands, must be delivered to the defendant or his
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agent, the order of attachment be discharged, and the property
released therefrom.

Sec. 238. PROCEEDINGS TO RELEASE ATTACHMENTS.—Whenever any
defendant has appeared in the action, such defendant may, upon
reasonable notice to the plaintiff, apply to the district court, or to the
judge thereof, for an order to discharge the attachment wholly or in
part; and upon the execution of the undertaking mentioned in sec-
tion 555, an order may be made releasing from the operation of the
attachment, any or all of the property of such defendant attached;
and all of the property so released and all of the proceeds of the
sales thereof, must be delivered to such defendant upon the justifi-
cation of the sureties on the undertaking, if required by the plaintiff.
Such justification must take place within five days after the notice
of the filing of such undertaking.

Sec, 239. REQUIREMENTS BY COURT FOR RELEASE OF ATTACHMENT.—
Before making such order, the court or judge must require an under-
taking on behalf of such defendant, by at least two sureties, to the
effect that in case the plaintiff recovers judgment in the action
against the defendant, by whom or in whose behalf such undertaking
shall be given, such defendant will, on demand, redeliver the
attached property so released to the proper officer, to be applied to
the payment of any judgment in such action against said defendant,
or in default thereof, that such defendant and sureties will, on
demand, pay to the plaintiff the full value of the property released
not exceeding the amount of such judgment against such defendant.
The court or judge making such order may fix the sum for which the
undertaking must be executed, and if necessary in fixing such sum
to know the value of the property released, the same may be
appraised by one or more disinterested persons, to be appointed for
that purpose. The sureties may be required to justify before the
court or judge and the property attached can not be released from
the attachment without their justification if the same i required.

Sec. 240, WHEN 4 MOTION TO DISCHARGE ATTACHMENT MAY BE MADE,
AND UPON WHAT GROUNDS,—The defendant may also at any time,
either before or after the release of the attached property, or before
any attachment shall have been actually levied, apply, on motion,
upon reasonable notice to the plaintiff, to the court, or to the judge
thereof, that the writ of attachment be discharged on the ground that
the same was improperly or irvegularly issued.

Sec, 241, WHEN MOTION MADE ON AFFIDAVIT, T MAY BE OPPOSED BY
ArripaviT—I{ the motion be made upon aflidavits on the part of the
defendant, but not otherwise, the plaintiff may oppose the same by
affidavits or other evidence, in addition to those on which the attach-
ment was made.

Skc, 242. WHEN WRIT MUST BB DISCHARGED.—If upon such applica-
tion, it satisfactorily appears that the writ of attachment was
improperly or irregularly issued it must be discharged; provided
that such attachment shall not be discharged if at or before the
hearing of such application, the writ of attachment, or the affidavit,
or undertaking upon which such attachment was based shall be
amended and made to conform to the provisions of this subchapter.

Sec. 243, WHEN WEBFP 70 BE RETURNED.—The marshal must return
the writ of attachment with the summons, if issued at the same time;
otherwise, within twenty days after its receipt, with a certificate of
his proceedings indorsed thereon or attached thereto; and whenever
an order has been made discharging or releasing an attachment upon
real property, a certified copy of such order may be filed in the office
of the registrar of property.
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Sec. 244, RELEASE OF REAL PROPERTY FROM ATTACHMENT.—An
attachment as to any real property may be released by a writing
signed by the plaintiff, or his attorney, or the officer who levied the
writ and acknowledged in the manner provided in chapter 22 of the
Civil Code; and upon the filing of such release, it is the duty of the
registrar of property to note the same on the record of the copy of
the writ on file in his office. Such attachment may also be released
by an entry in the margin of the record thereof, in the registrar’s
office, in the manner provided for the discharge of mortgages under
section 1349 of the Civil Code.

Sec. 245. ATTACHMENT OF INTEREST OF DEFENDANT IN ESTATE OF
pEcEDENT.—The interest of a defendant in personal property belong-
ing to the estate of a decedent, whether as heir, legatee, or devisee,
may be attached by serving the personal representative of the dece-
dent with a copy of the writ and a notice that said interest is attached.
Such attachment shall not impair the powers of the representative
over the property for the purposes of administration. A copy of said
writ of attachment and of said notice shall also be filed in the office
of the clerk of the court in which said estate is being administered
and the personal representative shall report such attachment to the
court when any petition for distribution is filed, and in the decree
made upon such petition distribution shall be ordered to such heir,
legatee, or devisee, but delivery of such property shall be ordered to
the officer making the levy subject to the claim of such heir, legates,
or devisee, or any person claiming under him. The property shall
not be delivered to the officer making the levy until the decree dis-
tributing such interest has become final.

RECEIVERS

Sge. 246. APPOINTMENT OF RECEIVERS.—A receiver may be appointed
by the district court in an action pending therein, or by the judge of
said court. ‘

1. In an action by a vendor to vacate a fraudulent purchase of
property, or by a creditor to subject any property or fund to his
claim, or between partners or others jointly owning or interested in
any property or fund, on the application of the p aintiff, or of any
party whose right to or interest in the property or fund, or the pro-
ceeds thereof, is probable, and where it is shown that the property
or fund is in danger of being lost, removed, or materially injured;

2. In an action by a mortgagee for the foreclosure of his mortgage
and sale of the mortgaged property, where it appears that the mort-
gaged dproperty is in danger of being lost, removed, or materially
injured, or that the condition of the mortgage has not been per-
formed, and that the property is probably insufficient to discharge
the mortgage debt; . )

3. After judgment, to carry the judgment into effect;

4. After judgment, to dispose of the property according to the
judgment, or to preserve it during the pendency of an appeal, or in
proceedings in aid of execution, when an execution has been returned
unsatisfied, or when the judgment debtor refuses to apply his prop-
erty in satisfaction of the judgment; . o

£ Tn the cases when a corporation has been dissolved, or is insol-
vent, or in imminent danger of insolvency, or has forfeited its
corporate rights; .

6. In all other cases where receivers have heretofore been appointed
by the usages of courts of equity.
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Sec. 247. APPOINTMENT OF RECEIVERS UPON DISSOLUTION OF COR-
poraTioN.—Upon the dissolution of any corporation having its prin-
cipal place of business in the Canal Zone, the district court, on appli-
cation of any creditor of the corporation, or of any stockholder or
member thereof, may appoint one or more persons to be receivers
or trustees of the corporation, to take charge of the estate and
effects thereof and to collect the debts and property due and belong-
ing to the corporation, and to pay the outstanding debts thereof, and
to divide the moneys and other property that shall remain over
among the stockholders or members.

Skc. 248. RECEIVER, RESTRICTIONS ON APPOINTMENT j EX PARTE APPLI-
CATION, UNDERTAKING oN.—No party, or attorney of a party, or per-
son interested in an action, or related to the judge of the court by
consanguinity or affinity within the third degree, can be appointed
receiver therein without the written consent of the parties, filed with
the clerk. Tf a receiver is appointed upon an ex parte application,
the court, before making the order, must require from the applicant
an undertaking, with sufficient sureties, in an amount to be fixed by
the court, to the effect that the applicant will pay to the defendant
all damages he may sustain by reason of the appointment of such
recelver and the entry by him upon his duties, in case the applicant
shall have procured such appointment wrongfully. maliciously, or
without sufficient cause; and the court may, in its discretion, af any
time after said appointment, require an additional undertaking.

Sec. 249. OATH AND UNDERTAKING OF RECEIVER.—Before entering
upon his duties, the receiver must be sworn to perforin them faith-
fully, and with two or more sureties, approved by the court or judge,
exeeute an undertaking to the Government of the Canal Zone in
such sum as the court or judge may direct, to the effect that he will
faithfully discharge the duties of receiver in the action and obey
the orders of the court therein.

Sec. 250. Powers oF rucrivers,—The receiver has, under the con-
trol of the court, power to bring and defend actions in his own name,
as receiver; to take and keep possession of the property, to receive
rents, collect debts, to compound for and compromise the same, to
make transfers, and generally to do such acts respecting the property
as the court may authorize.

Sec. 251, IxvestyreNt or runps—Itunds in the hands of a re-
ceiver may be invested upon interest, by order of the court; but no
such order can be made, except upon the consent of all the parties
to the action.

Sro. 252. NOTICE OF UNCLAIMED FUNDS IN RECEIVER'S HANDS; DIS-
POSITION OF.—A receiver having any funds in his hands belonging to
a person whose whereabouts are unknown to him, shall, before receiv-
ing his discharge as such receiver, publish a notice, in one or more
newspapers of general circulation in the Canal Zone, at least once a
week for four consecutive weeks, setting forth the name of the owner
of any unclaimed funds, the last known place of residence or post
office address of such owner and the amount of such unclaimed funds.
Any funds remaining in his hands unclaimed for thirty days after
the date of the last publication of such notice, shall be reported to
the court, and upon order of the court, all such funds must be paid
to the collector of the Panama Canal accompanied with a copy of
the order, which must set forth the facts required in the notice herein
provided. Such funds shall be paid out by the collector to the owner
thereof or his order in such manner and upon such terms as the court
may direct.
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All costs and expenses connected with such advertising shall be
paid out of the funds the whereabouts of whose owners are unknown.

DEPOSITS IN COURT; HANDLING OF FUNDS BY CLERK

. Sec. 253. Drrostr 1N court.—When it is admitted by the plead-
ings, or shown upon the examination of a party to the action, that
he has in his possession, or under his control, any money or other
thing capable of delivery, which, being the subject of litigation, is
held by him as trustee for another party, or which belongs or is due
to another party, the court may order the same, upon motion, to be
deposited in court or delivered to such party, upon such conditions
as may be just, subject to the further direction of the court.

SEC. 254. MANNER OF ENFORCING THE ORDER.—Whenever, in the
exercise of its authority, a court has ordered the deposit or delivery
of money, or other thing, and the order is disobeyed, the court, beside
punishing the disobedience, may make an order requiring the marshal
to take the money, or thing, and deposit or deliver it in conformity
with the direction of the court. :

Src. 255. MONEY DEPOSITED DEEMED IN REGISTRY OF COURT.—LEvery
sum of money deposited with a clerk of said court, by or for the use
of any party, upon a judgment of the court or in a pending action
or proceeding by virtue of the law or by direction of the court, as
soon as deposited with the clerk, shall be deemed to be in the registry
of the court.

SEc. 256. CLERK TO DEPOSIT SUMS OVER $200 IN DEPOSITORY ; DISBURSE-
MENT ; RECORD OF RECEIPT AND DISBURSEMENT.—The clerk shall deposit
in some depository designated by the judge of said court, in the
name of the ¢ District Court, Canal Zone,” every sum of money
deposited in the registry of the court which exceeds $200, as soon as
the same is received; and such money may thereafter be paid out
only on a check, voucher, or order of the court, or the judge thereof,
countersigned by a clerk of the court. The clerk in each division o
the district court shall make a record showing the date of receipt,
the amount received, from whom received, and the case in which any
such money is deposited in the registry of the court; and the date,
amount, and to whom the same was paid out.

Sec. 257. MAINTENANCE OF GENERAL DEPOSIT ACCOUNT; INTEREST;
COMMISSION ; DEPOSIT OF FUNDS OF $200 OR LEss.—The clerk shalf
maintain a general deposit account in a designated depository in
which shall be deposited every cash fund exceeding $200 deposited
in the registry of the court. Interest earned on such general account
shall be retained by the clerk as his commission for receiving and
caring therefor and shall be accounted for by him as fees of his
office. No commission shall be charged by the clerk for handling
any fund of $200 or less.

In any case, however, where any such fund is likely to remain in
the registry of the court for six months or more, and where the
parties so stipulate or the court so directs, such fund shall be
deposited in a designated bank in a savings account at interest. The
clerk’s commission for caring for such fund in such case shall be paid
only out of interest earned thereon, to the amount of one-fourth of
such interest. The remainder of such interest shall be deemed a part
of such fund and shall be paid out on order or decree of the court
according to the exigency of the case.

Sec. 258. JUDGE TO DESIGNATE ONE OR MORE DEPOSITORTES.—The judge
of the district court shall designate one or more depositories in which
money deposited in the registry of the court shall be deposited by
the clerks.
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pnCleric” to indlude g, 259. “ CLERK ” DEFINED TO INCLUDE ASSISTANT AND ACTING

clerks. crirks,—The word “clerk” as used in sections 255 to 258 shall
include the clerk of the district court, the assistant clerks thereof,
and any acting clerk when performing the duties of the clerk or
assistant clerk when they or any of them are absent on account of
illness or vacation, or are unable to act from any cause.

anipedtion of ua-  Spe. 260. DISPOSITION OF UNCLAIMED FUNDS BY cLErE.—All moneys,
securities, or funds now in the hands or under the possession or
control of the clerk of the district court where, for a period of four
years or more, no order has been made, or no step or proceeding has
been had or taken in the case, action, or proceeding in, by, or through
which said moneys, securities, or funds may have been deposited or
left with said clerk or his predecessors in office, and where no valid
claim has been made upon or for any such moneys, securities, or
funds for a period of four years or more, and where the owner or
ownership of said moneys, securities, or funds is unknown or where
such owner refuses to accept the same, shall be held by said clerk and
his successor in office until one year after the enactment of this code,
unless sooner demanded by and turned over to the legal owner or
owners thereof.

One year after the enactment of this code, the clerk of the district
court having in his possession any such moneys, securities, or funds
shall turn the same over to the collector of the Panama Canal to be
held and disposed of as hereinafter provided.

Whenever the clerk of the district court has in his hands for a

~period of two years or more any fund or moneys belonging to any
person or persons, which funds or moneys he has been unable to
disburse to such person or persons because of his inability to locate
them, or because of their refusal to accept the same, the said clerk
shall upon order of the court turn the same over to the collector of
the Panama Canal to be held and disposed of as hereinafter
provided.

Any person claiming to be entitled to any amount so deposited
with the collector may, within five years after such deposit, petition
the court or judge for an order directing payment to the said claim-
ant. A copy of such petition shall be served on the collector and
thereafter no such amount shall be covered into the Treasury of the
Tnited States, as hereinafter directed, until so ordered by the court,

It no one claims the amount, as herein provided, or if a claim be
made and disallowed and the court so direets, such amount devolves
to the United States and shall be covered into the Treasury by the
collector as miscellaneous receipts. ”

TRIAL AND  CHAPTER 11—TRIAL AND JUDGMENT IN CIVIL

ITDGMENT IN L
CIVIL ACTIONS. ACTIONS
General. JUDGMENT IN GENERAL

amdudgment,” de-  Sgo. 261. JUpeMENT pEFINED.—A judgment is the final determina-
’ tion of the rights of the parties in an action or proceeding.

o l;yggtg%fgir or against Sro. 262. JUDGMENT MAY BE FOR OR AGAINST ONE OF THE PARTIHS.—
Judgment may be given for or against one or more of several plain-
tiffs, and for or against one or more of several defendants; and it
may, when the justice of the ease requires it, determine the ultimate
rights of the parties on each side, as between themselves.

Against one party;  SEC. 263. JUDGMENT MAY BE AGAINST ONE PARTY, AND ACTION PRO-
getion may proceed 85 opEp AS TO OTHERS—In an action against several defendants, the
court may, in its discretion, render judgment against one or more of
them, leaving the action to proceed against the others, whenever a
several judgment is proper,
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SEC. 264. THE RELIEF TO BE AWARDED TO THE PLAINTIFF.—The reli
granted to the plaintiff, if there be no answer, can not exceedrilligg
which he shall have demanded in his complaint; but in any other
case, the court may grant him any relief consistent with the case
made by the complaint and embraced within the issue.

Src. 265. DISMISSAL OF ACTIONS AND ENTRY OF NONSUIT.—An action
may be dismissed, or a judgment of nonsuit entered, in the following
cases:

1. By the plaintiff, by written request to the clerk, filed with the
papers in the case, at any time before the trial, upon payment of his
costs; provided, a counterclaim has not been set up, or affirmative
relief sought by the cross-complaint or answer of the defendant.
If a provisional remedy has been allowed, the undertaking must
thereupon be delivered by the clerk to the defendant, who may have
his action thereon;

2. By either party, upon the written consent of the other;

3. By the court, when either party fails to appear on the trial, and
the other ﬁarty appears and asks for the dismissal;

4. By the court, when upon the trial and before the final submis-
sion of the case, the plaintiff abandons it;

5. By the court, upon motion of the defendant, when upon the
trial the plaintiff fails to prove a sufficient case.

But no dismissal mentioned in subdivisions 1 and 2 hereof shall be
entered unless upon written consent of his attorney of record, or if
said consent is not obtained, upon order of the court, after notice to
the attorney.

The dismissals mentioned in said subdivisions 1 and 2 hereof, when
written consent of the attorney of record of the party requesting the
dismissals are filed, may be made by entry in the clerk’s register.

The dismissals mentioned in subdivisions three, four, and five of
this section must be made by orders of the court entered upon the
minutes thereof, and are effective for all purposes when so entered;
but the clerk of the court must note such orders in his register of
actions in the case.

Sgc. 266. DIisMISSAL OF ACTION FOR FAILURE TO ISSUE SUMMONS,
wiEN.—No action heretofore or hereafter commenced shall be further
prosecuted, and no further proceedings shall be had therein, and all
actions heretofore or hereafter commenced must be dismissed by the
court in which the same shall have been commenced, on its own
motion, or on motion of any party interested therein, whether named
in the complaint as a party or not, unless summons shall have issued
within one year, and all such actions must be in like manner dis-
missed, unless the summons shall be served and return thereon made
within three years after the commencement of said action. But all
such actions may be prosecuted, if appearance has been made by
the defendant or defendants, within said three years in the same
manner as if summons had been issued and served; provided, that,
except in actions to partition or to recover possession of, or to enforce
a lien upon, or to determine conflicting claims to, real or personal
property, no dismissal shall be had under this section as to any
defendant because of the failure to serve summons on him during his
absence from the zone, or while he has secreted himself within the
zone to prevent the service of summons on him.

Sgo. 967. A1l OTHER JUDGMENTS ARE ON THE MERPTS.—In all cases
other than those mentioned in sections 265, 266, and 268, judgment
must be rendered on the merits. .

SEC. 268. DISMISSAL OF ACTIONS.—The court may in its discretion
dismiss any action for want of prosecution on its own motion or on
motion of the defendant and after due notice to the plaintiff, when-
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ever plaintiff has failed for two years after answer filed to bring
such action to trial.

JUDGMENT UPON FAILURE TO ANSWER

Sec. 269. JUDGMENT IF DEFENDANT FAILS TO ANSWER~—Judgment
may be had, if the defendant fails to answer the complaint, as
follows:

1. In an action arising upon contract for the recovery of money or
damages only, if the defendant has been personally served and no
answer has been filed with the clerk of the court within the time
specified in the summons, or such further time as may have been
granted, the clerk, upon application of the plaintiff, must enter the
default of the defendant, and immediately thereafter enter judg-
ment for the amount demanded in the complaint, including the costs,
against the defendant, or against one or more of several defendants,
in the cases provided for in section 120.

9. In other actions, if the defendant has been personally served and
no answer has been filed with the clerk of the court within the time
specified in the summons, or such further time as may have been
granted, the clerk must enter the default of the defendant; and there-
after the plaintiff may apply to the court for the relief demanded in
the complaint. If the taking of an account, or the proof of any fact,
is necessary to enable the court to give judgment, or to carry the
judgment into effect, the court may take the account or hear the
proof, or may, in its discretion, order a reference for that purpose.
And where the action is for the recovery of damages, in whole or in
part, the court may order the damages to be assessed by a jury; or
if, to determine the amount of damages, the examination of a long
account is involved, by a reference as above provided.

3. In all actions where the service of the summons was by publi-
cation, the plaintiff, upon the expiration of the time for answering,
may, upon proof of the publication, and that no answer has been
filed, apply for judgment; and the court must thereupon require
proof to be made of the allegations of the complaint; and if the
defendant is not a resident of the Zone, must require the plaintiff,
or his agent, to be examined, on oath, respecting any payments that
have been made to the plaintiff, or to anyone for his use, on account
of any demand mentioned in the complaint, and may rvender judgment
for the amount which he is entitled to recover; provided, that, in
actions involving merely the possession of real property where the
complaint is verified and shows by proper allegations that no party
to the action claims title to the real property involved, either by
accession, transfer, will, or succession but only the possession thereot,
the court may render judgment upon proof of occupancy by plain-
tiff and ouster by defendant. ~

ISSUES ; MODE OF TRIAL AND POSTPONEMENTS

SEc. 270. IssUr DEFINED, AND THE DIFFERENT KIND&.—Issues arise
upon the pleadings when a fact or a conclusion of law is maintained
by the one party and is controverted by the other. They are of two
kinds:

1. Of law; and,

2. Of fact.

Szo. 271, IssUE oF LAW, HOW RATSED.—An issue of law arises upon
a demurrer to the complaint or answer, or to some part thereof.

SEc. 272. IssSUE OF FACT, HOW RATSED.—An issue of fact arises—

1. Upon a material allegation in the complaint controverted by
the answer; and,
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2. Upon new matters in the answer, except an issue of law is joined
thereon.

Skc. 273. IsSUE OF LAW, HOW TRIED.—An issue of law must be tried How tried.
by the court, unless it is referred upon consent. Issue of law.

Src. 274. Issues oF FacT, How TRIED.—Issues of fact shall be tried Issue of fact.
by the court, except where a jury is demanded as provided in sections
279 and 280 or a reference is ordered as provided in this code.

Skc. 275. CLERK MUST ENTER CAUSES ON THE CALENDAR, TO REMAIN' Csuses to be calen-

UNTIL DISPOSED OF; WHEN MAY BE RESTORED.—The clerk must enter rd ot
causes upon the calendar of the court according to the date of issue.
Causes once placed on the calendar must remain upon the calendar
until finally disposed of; provided, that causes may be dropped from
the calendar by consent of parties, and may be again restored upon
notice.

Skc. 276. PARTIES OR COURT MAY BRING ISSUE TO TRIAL—Either _ Parties or court may
party may bring an issue to trial or to a hearing, and, in the absence bring lssuo to trial.
of the adverse party, unless the court, for good cause, otherwise
direct, may proceed with his case, and take a dismissal of the action,
or a verdict, or judgment, as the case may require; provided, however,
if the issue to be tried is an issue of fact, proof must first be made
to the satisfaction of the court that the adverse party has had five
days’ notice of such trial. The court or judge may on 1ts own motion
bring an issue to trial or to a hearing.

Skc. 277. MoOTION TO POSTPONE A TRIAL FOR ABSENCE OF EVIDENCE OR _Motion to postpone;
A MATERIAL WITNESS—A motion to postpone a trial on the ground ™ @0 Pemad
of the absence of evidence can only be made upon affidavit showing
the materiality of the evidence expected to be obtained, and that
due diligence has been used to procure it. The court may require
the moving party, where application is made on account of the
absence of a material witness, to state upon affidavit the evidence
which he expects to obtain ; and if the adverse party thereupon admits
that such evidence would be given, and that it be considered as
actually given on the trial, or offered and overruled as improper,
the trial must not be postponed.

Sge. 278. IN CASES OF ADJOURNMENT A PARTY MAY HAVE THE TESTI- ,Depositions of wib
MONY OF ANY WITNESS TAKEN.—The party obtaining a postpone- journment.
ment of a trial in the district court must, if required by the adverse
party, consent that the testimony of any witness of such adverse
party, who is in attendance, be then taken by deposition before the
judge or clerk of the court, or before such notary public as the court
may indicate, which must accordingly be done; and the testimony
so taken may be read on the trial, with the same effect, and subject
to the same objections, as if the witnesses were produced.

TRIAL BY JURY Trial by Jury.
RIGHT TO JURY TRIAL

Sro. 279. RiceT TO TRIAL BY JURY.—A jury shall be had, on the Rightto.
demand of either parté', in any civil case at law originating in the
district court. (Acts Cong. Aug. 24, 1912, c. 390, § 8, 87 Stat. 565; VeLTp 5%
Sept. 21, 1922, c. 370, § 2, 42 Stat. 1005; Dec. 29, 1926, c. 19, § 1,44 =
Stat. 924.

Sec. 283. REQUEST FOR JURY.—In the trial of any civil cause where Request for.
a jury trial may be demanded, if either party shall desire a jury,
request therefor must be made at the time such cause is assigned for

trial,
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FORMATION OF JURY

Src. 281. PEREMPTORY CHALLENGES, CIVIL cAsEs.—Rither party may
challenge the jurors, but where there are several parties on either
side, they must join in the challenge before it can be made. The
challenges are to individual jurors and are either peremptory or for
cause. Each party is entitled to four peremptory challenges. If no
peremptory challenges are taken until the panel 1s full, they must be
taken by the parties alternately, commencing with the plaintiff,
and each party shall be entitled to have the panel full before
exercising any peremptory challenge.

Src. 282. CHALLENGES OF JURORS FOR CAUSE~—Challenges for cause
may be taken on one or more of the following grounds:

1. A want of any of the qualifications prescribed to render a per-
son competent as a juror.

2. Consanguinity or affinity within the fourth degree to any party,
or to an officer of a corporation, which is a party;

3. Standing in the relation of guardian and ward, master and
servant, employer and clerk, or principal and agent, or debtor and
creditor, to either party, or to an officer of a corporation which is a
party, or being a member of the family of either party; or a partner
in business with either party; or surety on any bond or obligation
for either party, or being the holder of bonds or shares of the capital
stock of a corporation which is a party.

4. Having served as a juror in a civil action or been a witness
on a previous trial between the same parties, for the same cause of
action; or having served as a juror within one year previously in
any civil action or proceeding in which either party was plaintiff
or defendant.

5. Interest on the part of the juror in the event of the action, or
in the main question involved in the action.

6. Having an unqualified opinion or belief as to the merits of the
action founded upon knowledge of its material facts or of some of
them,

7. The existence of a state of mind in the juror evincing enmity
against or bias to either party. '

8. That he is a party to an action pending in the court for which
he is drawn and which action is set for trial before the panel of
which he is a member.

Sue, 288, CrarteNces, gow wriep—Challenges for eause must be
tried by the court. The juror challenged and any other person may
be examined as a witnesg on the trial of the challenge.

Sec. 284, Jury 10 BE sSWORN.—As soon as the jury is completed, an
oath must be administered to the jurors, in substance, that they
and each of them will well and truly try the matter in issue
between ———, the plaintiff, and ———, defendant, and a true ver-
dict render according to the evidence,

CONDUCT OF TRIAL

Sec. 285, ORDER OF PROCEEDING ON TRIAL—W hen the jury has been
sworn, the trial must proceed in the following order, unless the judge,
for special reasons, otherwise directs:

1. The plaintiff, after stating the issue and his case, must produce
the evidence on his part;

2. The defendant may then open his defense, and offer his evi-
dence in support thereof;

8. The parties may then respectively offer rebutting evidence only,
unless the court, for good reason, in furtherance of justice, permit
them to offer evidence upon their original case; ”
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4. When the evidence is concluded, unless the case is submitted to
the jury on either side or on both sides without argument, the
plaintiff must commence and may conclude the argument;

5. If several defendants, having separate defenses, appear by dif-
ferent counsel, the court must determine their relative order in the
evidence and argument;

6. The court may then charge the jury.

Skc. 286. CHARGE TO THE JURY; COURT MUST FURNISH, IN WRITING,
TPON REQUEST, THE POINTS OF LAW CONTAINED THEREIN.—In charging
the jury the court may state to them all matters of law which it
thinks necessary for their information in giving their verdict; and,
if it state the testimony of the case, it must inform the jury that
they are the exclusive judges of all questions of fact. The court must
furnish to either party, at the time, upon request, a statement in writ-
ing of the points of law contained in the charge, or sign, at the time
a statement of such points prepared and submitted by the counse
of either party.

Sec. 287. SPECIAL INSTRUCTIONS.— W here either party asks special
instructions to be given to the jury, the court must either give such
instruction, as requested, or refuse to do so, or give the instruction
with a modification, in such manner that it may distinctly appear
what instructions were given in whole or in part.

Sec. 288. VIEW BY JURY OF THE PREMISES.—When, in the opinion

of the court, it is proper for the jury to have a view of the property Jury

which is the subject of litigation, or of the place in which any ma-
terial fact occurred, it may order them to be conducted, in a body,
under the charge of an officer, to the place, which shall be shown
to them by some person appointed by the court for that purpose.
While the jury are thus absent, no person, other than the person
so appointed, shall speak to them on any subject connected with the
trial.

SEc. 289. ADMONITION WHEN JURY PERMITTED TO SEPARATE.—LE the
jury are permitted to separate, either during the trial or after the
case is submitted to them, they shall be admonished by the court
that it is their duty not to converse with, or suffer themselves to be
addressed by any other person, on any subject of the trial, and that
it is their duty not to form or express an opinion thereon until the
case is finally submitted to them.

Sgc. 290. JURY MAY TAKE WITH THEM CERTAIN PAPERS.—Upon
retiring for deliberation the jury may take with them all papers
which have been received as evidence in the cause, except depositions
or copies of such papers as ought not, in the opinion o the court, to
be taken from the person having them in possession; and they may
also take with them notes of the testimony or other proceedings on
the trial, taken by themselves or any of them, but none taken by
any other person.

ro. 291. DELIBERATION OF JURY, HOW OONDUQTEq.—~When the case
is finally submitted to the jury, they may decide in court or retire
for deliberation; if they retire, they must be kept together in some
convenient place, under charge of an officer, until at least three-
fourths of tgem agree upon a verdict or are discharged by the court.
Unless by order of the court, the officer having them under his charge
must not suffer any communication to be made to them, or make any
himself, except to ask them if they or three-fourths of them are
agreed upon a verdict, and he must not, before their verdict is

rendered, communicate to any person the state of their deliberations
or the verdict agreed upon.

Src. 292. MAY COME INTO COURT FOR FURTHER INSTRUCTIONS.—A fter
the jury have retired for deliberation, if there be a disagreement
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between them as to any part of the testimony, or if they desire to
be informed of any point of law arising in the cause, they may
require the officer to conduct them into court. Upon their being
brought into court, the information required must be given in the
presence of, or after notice to, the parties or counsel.

Src. 293. PROCEEDINGS IF JUROR BEcoMES SICK.—If, after the
impaneling of the jury, and before verdict, a juror becomes sick,
80 as to be unable to perform his duty, the court may order him to be
discharged. In that case the trial may proceed with the other jurors
with the consent of the parties, or another juror may be sworn
and the trial begin anew or the jury may be discharged and a new
jury then or afterwards impaneled.

Szc. 294. WHEN PREVENTED FROM GIVING VERDICT, THE CAUSE MAY BE
AGAIN TRIED.—In all cases where the jury are discharged, or prevented
from giving a verdict, by reason of accident or other cause, during
the progress of the trial, or after the cause is submitted to them, the
action may be again tried immediately, or at a future time, as the
court may direct.

Src. 295. WHILE JURY ARE ABSENT, COURT MAY ADJOURN FROM TIME
TO TIME; SEALED VERDICT.—While the jury are absent the court may
adjourn from time to time, in respect to other business; but it 1s
nevertheless open for every purpose connected with the cause sub-
mitted to the jury, until a verdict is rendered or the jury discharged.
The court may direct the jury to bring in a sealed verdict, at the
opening of the court, in case of an agreement during a recess or
adjournment for the day.

Sec. 296. VERDICT, HOW DECLARED; ¥FORM OF; POLLING THE JURY.—
‘When the jury, or three-fourths of them, have agreed upon a verdict,
they must be conducted into court, their names called by the clerk,
and the verdict rendered by their foreman; the verdict must be in
writing, signed by the foreman, and must be read by the clerk to the
jury, and the inquiry made whether it ig their verdiet. Kither party
may require the jury to be polled, which is done by the court or clerk
asking each juror if it is his verdict; if upon such inquiry or polling,
more than one-fourth of the jurors disagree thereto, the jury must
be sent out again, but if no such disagreement be expressed, the ver-
dict is complete and the jury discharged from the case.

Seo. 297, PROCEEDINGS WHEN VERDICT I8 INFORMAL~When the ver-
dict is announced, if it is informal or insuflicient, in not covering the
issue submitted, it may be corrected by the jury under the advice of
the court, or the jury may be again sent out.

THE VERDICT

Skc. 298. (FENERAL AND SPECIAL VERDICTS DEFINED.—-The verdict of a
jury is either general or special. A general verdict is that by which
they pronounce generally upon all or any of the issues, either 1n favor
of the plaintiff or defendant; a special verdict is that by which the
jury find the facts only, leaving the judgment to the court. The
special verdict must present the conclusions of fact as established by
the evidence, and not the evidence to prove them; and those conclu-
sions of fact must be so presented as that nothing shall remain to
the court but to draw from them conclusions of law.

Skc. 299. WHEN A GENERAL OR SPECIAL VERDICT MAY BE RENDERED.—
In an action for the recovery of money only, or specific real property,
the jury, in their discretion, may render a general or special verdict.
In all other cases the court may direct the jury to find a special ver-
dict in writing upon all, or any of the issues, and in all cases may
instruct them, if they render a general verdict, to find upon particu-~
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lar questions of fact, to be stated in writing, and may direct a written
finding thereon. The special verdict or finding must be filed with
the clerk and entered upon the minutes. Where a special finding of
facts is inconsistent with the general verdict, the former controls the
latter, and the court must give judgment accordingly.

Sec. 300. VERDICT IN ACTIONS FOR RECOVERY OF MONEY OR ON ESTAB-
LISHING COUNTERCLAIM.— When a verdict is found for the plaintiff in
an action for the recovery of money, or for the defendant, when a
counterclaim for the recovery of money is established, exceeding the
amount of the plaintiff’s claim as estab%shed, the jury must also find
the amount of the recovery.

Src. 301. VERDICT IN ACTIONS FOR THE RECOVERY OF SPECIFIC PER-
SONAL PROPERTY.—In an action for the recovery of specific personal
property, if the property has not been delivered to the plaintiff, or
the defendant, by his answer, claim a return thereof, the jury, if
their verdict be in favor of the plaintiff, or if being in favor of
defendant, they also find that he is entitled to a return thereof, must
find the value of the property, and, if so instructed, the value of
specific portions thereof, and may at the same time assess the dam-
ages, if any are claimed in the complaint or answer, which the
prevailing party has sustained by reason of the taking or detention
of such property.

Skc. 302. ExtrY oF vERDIcT.—Upon receiving a verdict, an entry
must be made by the clerk in the minutes of the court, specifying the
time of trial, the names of the jurors and witnesses, and setting out
the verdict at length; and where special verdict is found, either the
judgment rendered thereon, or if the case be reserved for argument
or further consideration, the order thus reserving it.

Sec. 303. JUDGMENT NOTWITHSTANDING VERDICT.—When a motion
for a directed verdict, which should have been granted, has been
denied and a verdict rendered against the moving party, the court,
at any time before the entry of judgment, either of its own motion
or on motion of the aggrieved party, shall render judgment in favor
of the aggrieved party notwithstanding the verdict.

A motion for judgment notwithstanding such verdict may also be
made in the alternative form, asking therefor and reserving, if that
be denied, the right to apply for a new trial. If the motion for a
directed verdict or for judgment notwithstanding the verdict be
denied, the trial court on motion for new trial may order judgment
to be so entered when it appears from the whole evidence that a
verdict should have been so directed at the trial.

TRIAL BY COURT

Sge. 304. UroN TRIAL BY COURT, DECISION TO BE IN WRITING AND
FILED WITHIN THIRTY DAYS—Upon the trial of a question of fact
by the court, its decision must be given in writing and filed with the
clerk within thirty days after the cause is submitted for decision.

Sec. 805. FacTs FOUND AND CONCLUSIONS OF LAW MUST BE SEPA-
RATELY STATED; JUDGMENT oN.—In giving the decision, the facts
found and the conclusions of law must be separately stated.
Judgment upon the decision must be entered accordingly.

Skc. 306. Warvine FINDINGS oF Facr—Findings of fact may be gq

waived by several parties to an issue of fact:

1. By failing to appear at the trial;

2. By consent in writing filed with the clerk; )

3. By oral consent in open court, entered in the minutes. .

In all cases where the court directs a party to prepare findings,
a copy of said proposed findings shall be served upon all the parties
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to the action at least five days before findings shall be signed by the
court, and the court shall not sign any findings therein prior to the
expiration of such five days.

Src. 307. PROCEEDINGS AFTER DETERMINATION OF ISSUE OF LAW.—
On a judgment for the plaintiff upon an issue of law, he may proceed
in the manner prescribed by the first two subdivisions of section 269,
upon the failure of the defendant to answer. If judgment be for
the defendant upon an issue of law, and the taking of an account, or
the proof of any fact, be necessary to enable the court to complete
the judgment, a reference may be ordered, as in that section provided.

REFERENCES AND TRIALS BY REFEREES

Se¢. 808. REFERENCE ORDERED UPON AGREEMENT OF PARTIES, IN WHAT
casEs.—A reference may be ordered upon the agreement of the parties
filed with the clerk, or entered in the minutes:

1. To try any or all of the issues in an action or proceeding,
whether of fact or of law, and to report a finding and judgment
thereon;

2. To ascertain a fact necessary to enable the court to determine
an action or proceeding.

Szc. 309. REFERENCE ORDERED ON MOTION, IN WHAT CASES.—When
the parties do not consent, the court may, upon the application of
either, or of its own motion, direct a reference in the following cases:

1. When the trial of an issue of fact requires the examination of
a long account on either side; in which case the referees may be
directed to hear and decide the whole issue, or report upon any
specific question of fact involved therein;

2. When the taking of an account is necessary for the information
of the court before judgment, or for carrying a judgment or order
into effect;

8. When a question of fact, other than upon the pleadings, arises
upon motion or otherwise, in any stage of the action;

4, When it is necessary for the information of the court in a
special proceeding.

SEc, 810, A PARTY MAY OBJECT: GROUNDS OF OBJECTION~—A party
may objeet to the appointment of any person as referee, on one or
more of the following grounds:

1. A want of any of the qualifications prescribed to render a per-
son competent as a juror;

9. Consanguinity or affinity, within the third degree, to either
party, or to an oflicer of a corporation which is a party, or to the
judge of the court in which the appointment shall be made;

3. Standing in the relation of guardian and ward, master and
servant, employer and clerk, or principal and agent, to either party;
or being a member of the family of either party; or a partner in
business with either party: or security on any bond or obligation
for either party;

4. Having served as a juror or been a witness on any trial
between the same parties for the same cause of action;

5. Interest on the part of such person.in the event of the action,
or in the main question involved in the action;

6. Having formed or expressed an unqualified opinion or belief
as to the merits of the action;

7. The existence of a state of mind in such person evincing
enmity against or bias to either party.

Src. 811. OssEcrioNs, HOW DIsPosEp oF.—The objections taken to
the appointment of any person as referee must be heard and dis-
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posed of by the court. Affidavits may be read and witnesses exam-
ined as to such objections.

Skc. 312. REFEREES TO REPORT WITHIN TWENTY DAYS.—The referces
or commissioner must report their findings in writing to the court
within twenty days after the testimony is closed and the facts found
and conclusions of law must be separately stated therein.

Sec. 313. EFFECT OF REFEREE’S FINDING.—The finding of the ref-
eree or commissioner upon the whole issue must stand as the finding
of the court, and upon filing of the finding with the clerk of the
court, judgment may be entered thereon in the same manner as if
the action had been tried by the court.

Seo. 814. How mxcepTED T0, AND 80 ForTH.—The findings of the
referee or commissioner may be excepted to and reviewed in like
manner as if made by the court. When the reference is to report
the facts, the finding reported has the effect of a special verdict.

PROVISIONS RELATING TO TRIALS IN GENERAL
EXCEPTIONS

Skc. 815. “ EXCEPTION ” DEFINED; WHEN TAKEN.—AN exception is
an objection upon a matter of law to a decision made, either before
or after judgment, by a court, tribunal, judge, or other judicial offi-
cer, in an action or proceeding. The exception must be taken at the
time the decision is made, except as provided in section 316.

Skc. 316. VERDICT OR ORDER IN ABSENCE OF PARTY, DEEMED EXCEPTED
To.—The verdict of the jury, the final decision in an action or pro-
ceeding, an interlocutory order or decision, finally determining the
rights of the parties, or some of them, an order or decision from
which an appeal may be taken, an order sustaining or overruling a
demurrer, allowing or refusing to allow an amendment to a plead-
ing, striking out a pleading or a portion thereof, refusing a con-
tinuance, an order made upon ex parte application, giving an
instruction, although no objection to such instruction was made,
refusing to give an instruction, modifying an instruction requested,
an order or decision made in the absence of the party or an order
granting or denying a nonsuit or a motion to strike out evidence
or testimony and a ruling sustaining or overruling an objection to
evidence, are deemed to have been excepted to.

Sec. 317. ExcepTioN, ForM oF.~—No particular form of excep-
tion is required, but when the exception is to the verdict or decision,
upon the ground of the insufficiency of the evidence to just}{éy it,
the objection must specify the particulars in which such evidence
is alleged to be insufficient. The objection must be stated, with so
much of the evidence or other matter as is necessary to explain
it, and no more. Only the substance of the reporter’s notes of
the evidence shall be stated. Documents on file 1n the action or
proceeding may be copied, or the substance thereof stated, or a
reference thereto sufficient to identify them may be made.

Sec. 818. BILL OF EXCEPTIONS, WHEN TO BE PRESENTED, ETC.—A
bill containing the exception to any decision may be presented to
the court or judge, for settlement at any time after the decision is
made, but the same must be presented within ten days after written
notice of making such decision, and after having been settled must
be signed by the judge and filed with the clerk. When the decision
excepted to is made by a tribunal other than a court, or by a
judicial officer, the bill of exceptions must be presented to and settled
and signed by such tribunal or officer.

Skec. 319. BiLi OF EXCEPTIONS, PREPARATION AND SETTLEMENT; TIME
OF FILING.—Yhen a party desires to bave exceptions taken at a
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trial settled in a bill of exceptions, he may, at any time thereafter,
and within ten days after the entry of judgment, if the action
was tried with a jury, or after receiving notice of the entry of
judgment, if the action was tried without a jury, or if proceedings
on motion for a new trial be pending, within ten days after notice
of decision denying said motion, or other determination thereof, or
such further time as the court in which the action is pending, or
the judge thereof, may allow, prepare the draft of a bill, and serve
the same, or a copy thereof, upon the adverse party.

CoxTtENTS OF DRAFT.—Such draft must contain all the exceptions
and proceedings taken upon which the party relies, and may con-
tain all matters reviewable on the same appeal whether occurring
at the trial or cn motion for a new trial. It may also contain a
statement of any matters occurring upon the trial, in the presence
of the court, showing any of the matters mentioned in subdivisions
one and two of section 324.

ADVERSE PARTY MAY PROPOSE AMENDMENTS.—Within ten days after
such service, the adverse party may propose amendments thereto, and
serve the same or a copy thereof, upon the other party.

DeLIvERY 10 THE JUDGE.— Lhe proposed bill and amendments must,
within ten days thereafter be presented by the party seeking the
settlement of the bill, to the judge who tried or heard the case,
upon five days’ notice to the adverse party, or be delivered to the
clerk of the court for the judge. When received by the clerk he
must immediately deliver them to the judge, if he is in the Canal
Zone; if he is absent from the Zone, and either party desires the
paper to be forwarded to the judge, the clerk must, upon notice
in writing of such party, immediately forward them by mail, or other
gafe channel; if not thus forwarded the clerk must deliver them
to the judge immediately after his return to the Zone.

JUDGE TO DESIGNATE TIME OF SETTLING.—W hen received from the
clerk, the judge must designate the time at which he will settle
the bill, and the clerk must immediately notify the parties of such
designation. At the time designated the judge must settle the bill.
The bill must thereupon be engrossed and presented to the judge
to be certified, by the party presenting it, within ten days. i

Acrox triep prrors verEkRE~If the action was tried before a
referee, the proposed bill, with the amendments, if any, must be
presented to such referce for settlement within ten days after serv-
ice of the amendments, upon notice of tive days to the adverse party,
and thereupon the referee must settle the bill. If no amendments
are served or if served arve allowed, the proposed bill may be pre-
sented, with the amendments, if any, to the judge or referce, for
settlement without notice to the adverse party.

JUDGE TO STRIKE OUT USELESS MATTER—It is the duty of the judge
or referee, in settling the bill, to strike out of it all redundant and
useless matter, so that the exceptions and proceedings may be pre-
sented as briefly as possible. When settled, the bill must be signed
by the judge or referee, with his certificate to the effect that the same
is allowed, and must then be filed with the clerk.

Nor T0O BE SERVED ON PARTY WHEN DEFATLT ENTERED.—No bill of
exceptions, notice of appeal, or notice or paper, other than amend-
ments to the pleadings or an amended pleading, need be served upon
any party whose default has been duly entered, or who has not
appeared in the action or proceeding,

Src. 320. ExcrprioNs AFTER JupGMENT—Exceptions to any deci-
sion made after judgment may be presented to the judge at the time
of such decision, and be settled or noted, as provided in section 318,
or a bill thereof may be presented and setiled afterward, as pro-



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

vided in section 819, and within like periods after written notice of
entry of the order, upon appeal from which such decision is
reviewable.

SeC. 321. PROCEEDINGS IF JUDGE REFUSE TO ALLOW BILL OF EXCEP-
TioNs.—If the judge in any case refuses to allow a bill of exceptions
in accordance with the facts, the party desiring the bill settled may
apply by petition to the United States Circuit Court of Appeals for
the Fifth Circuit to prove the same; the application may be made in
the mode and manner, and under such regulations as that court may
prescribe; and the bill, when proven, must be certified by the court
as correct, and filed with the clerk of the court in which the action
was tried, and when so filed it has the same force and effect as if
settled by the judge who tried the cause.

Skc. 822. SETTLEMENT OF BILL OF EXCEPTIONS.—When the decision
excepted to was made by any judicial officer, other than a judge, the
bill of exceptions shall be presented to such judicial officer, and be
settled and signed by him in the same manner as it is required to
be presented to, settled, and signed by a court or judge. A judge or
judicial officer may settle and sign a bill of exceptions after, as well
as before, he ceases to be such judge or judicial officer. If such
judge or judicial officer, before the bill of exceptions is settled, dies,
1s removed from office, becomes disqualified, is absent from the Canal
Zone, or refuses to settle the bill of exceptions, or if no mode is
provided by law for the settlement of the same, it shall be settled and
certified in such manner as the circuit court of appeals may, by its
order or rules, direct.

NEW TRIALS

Sec. 323. NEW TRIAL DEFINED.—A new trial is a reexamination of
an issue of fact in the same court after a trial and decision by a
jury, court, or referee.

Skc. 824. WHEN NEW TRIAL MAY BE GRANTED.—The former verdict
or other decision may be vacated and a new trial granted, on the
application of the party aggrieved, for any of the following causes,
materially affecting the susbtantial rights of such party:

1. Irregularity in the proceedings of the court, jury, or adverse
party, or any order of the court or abuse of discretion by which either
party was prevented from having a fair trial;

2. Misconduct of the jury; and whenever any one or more of the
jurors have been induced to assent to any general or special verdict,
or to a finding on any question submitted to them by the court, by
a resort to the determination of chance, such misconduct may be
proved by the affidavit of any one of the jurors;

3. Accident or surprise, which ordinary prudence could not have
guarded against; )

4. Newly discovered evidence, material for the party making the
application, which he could not, with reasonable diligence, have
discovered and produced at the trial;

5. Excessive damages, appearing to have been given under the
influence of passion or prejudice;

6. Insufliciency of the evidence to justify the verdict or other
decision, or that it is against law;

7. Error in law, occurring at the trial and excepted to by the party
making the application.

When a new trial is granted upon the ground of the insufficiency
of the evidence to sustain the verdict, the order shall so specify;
otherwise, on appeal from such order, it will be presumed that the
order was not based upon that ground.
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Sre. 325. MANNER OF MAKING APPLICATION FOR NEW TRIAL—W hen
the application is made for a cause mentioned in the first, second,
third, and fourth subdivisions of section 324, it must be made upon
affidavits; otherwise it must be made on the minutes of the court.

Src. 826. NOTICE OF MOTION, TPON WHOM TO BE SERVED, AND WHAT
o coNTAIN.—The party intending to move for a new trial must,
either before the entry of judgment or within ten days after receiv-
ing notice of the entry of the judgment, or within ten days after
verdict, if the trial was by jury, file with the clerk and serve upon
the adverse party a notice of his intention to move for a new trial,
designating the grounds upon which the motion will be made and
whether the same will be made upon affidavits or the minutes of the
court or both. The time above specified shall not be extended by
order or stipulation. If the motion is to be made upon affidavits,
the moving party must, within ten days after serving the notice, or
such further time as the court in which the action is pending, or the
judge thereof, may allow (but not to exceed twenty days’ additional
time) file such affidavits with the clerk and serve a copy thereof upon
the adverse party, who shall have ten days thereafter, or such fur-
ther time as the court may allow (not exceeding twenty days’ addi-
tional time) to file counter-affidavits and serve a copy thereof upon
the moving party.

Sgo. 327. TIME OF HEARING MOTION; REFERENCE TO PLEADINGS,
ORDERS AND EVIDENCE AT HEARING.—The motion for a new trial musé
be heard at the earliest practicable time after the filing of aflidavits
and counter-affidavits, in case the motion is made on aflidavits, in
other cases after the filing of the notice. On such hearing reference
may be had in all cases to the pleadings and orders of the court on
file, and when the motion is made on the minutes, reference may also
be had to any depositions and documentary evidence offered at the
trial and to the report of the proceedings on the trial taken by the
reporter, or to any certified transcript, of such report, or if there be
no such report or certified transeript, to such proceedings occurring
at the trial as are within the recollection of the judge; when the pro-
ceedings at the trial have been reported, but the reporter’s notes have
not been transeribed, the reporter must, upon request of the court, or
either party, attend the hearing of the motion, and shall read his
notes, or such parts thereof as the court, or either party, may require.

NEW TRIAL BEARING HAS PRECEDENCE—The hearing and disposition
of the motion for a new trial shall have precedence over all other
matters except criminal cases, probate matters, and cases actually on
trial, and it shall be the duty of the court to determine the same at
the earliest possible moment.

MOTION TO BE PASSED ON WITHIN Two MoNTHS.—The power of the
court to pass on motion for a new trial shall expire within two
months after the verdict of the jury or service on the moving party
of notice of the entry of the judgment. If such motion is not deter-
wmined within said two months, the effect shall be a denial of the
motion without further order of the court.

Sgme. 828, Vacatiox or JuneMENT.—A judgment or decrce of the
district court, when based upon findings of fact made by the court,
or the special verdict of a jury, may, upon motion of the party
aggrieved, be set aside and vacated by the court, and another and
different judgment entered, for either of the following causes, mate-
rially affecting the substantial rights of such party and entitling him
to a different judgment:

1. Incorrect or erroneous conclusions of law not consistent with
or not supported by the findings of fact; and in such case when
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the judgment is set aside, the conclusions of law shall be amended
and corrected.

2. A judgment or decree not consistent with or not supported by
the special verdict.

Sec. 329. NOTICE OF INTENTION TO MOVE TO VACATE JUDGMENT;
TIME FOR MAKING MOTION.—The party intending to make the motion
mentioned in section 828 must, within ten days after notice of the
entry of judgment, serve upon the adverse party and file with the
clerk of the court a notice of his intention, designating the grounds
upon which, and the time at which the motion will be made, and
specifying the particulars in which the conclusions of law are not
consistent with the finding of facts, or in which the judgment or
decree is not consistent with the special verdict. The time desig-
nated for the making of the motion must not be more than sixty
days from the time of the service of the notice.

MANNER OF GIVING AND ENTERING JUDGMENT

Sec. 830. JUDGMENT TO BE ENTERED IN TWENTY-FOUR HOURS, AND 80
roRTH.—When trial by jury has been had, judgment must be entered
by the clerk, in conformity to the verdict, within twenty-four hours
after the rendition of the verdict, unless the court order the case to
be reserved for argument or further consideration, or grant a stay of
proceedings. If the trial has been had by the court, judgment must
be entered by the clerk, in conformity to the decision o%’ni':lhe court,
immediately upon the filing of such decision. In no case is a judg-
ment effectual for any purpose until so entered.

Sec. 331. CASE MAY BE BROUGHT BEFORE THE COURT FOR ARGUMENT.—
When the case is reserved for argument or further consideration,
as mentioned in section 330, it may be brought by either party before
the court for argument.

Sec. 332. WHEN COUNTERCLAIM ESTABLISHED EXCEEDS PLATINTIFF’S
pEMAND.—If a counterclaim, established at the trial, exceed the
plaintiff’s demand, judgment for the defendant must be given for
the excess; or if it appear that the defendant is entitled to any
other affirmative relief, judgment must be given accordingly.

Sec. 333. IN REPLEVIN, JUDGMENT TO BE IN THE ALTERNATIVE, AND
WITH DAMAGES; GOLD COIN OR CURRENCY JUDGMENT.—In an action to
recover the passession of personal property, judgment for the plain-
tiff may be for the possession or the value thereof, in case a delivery
can not be had, and damages for the detention. Tt the property has
been delivered to the plaintiff, and the defendant claim a return
thereof, judgment for the defendant may be for a return of the
property or the value thereof, in case a return can not be had, and
damages for taking and withholding the same. In an action on a
contract or obligation in writing, for the direct payment of money,
made payable in a specified kind of money or currency, judgment for
the plaintiff, whether it be by default or after verdict, may follow
the contract or obligation, and be made payable in the kind of
money or currency specified therein; and in all actions for the
recovery of money, if the plaintiff allege in his complaint that
the same was understood ancf) agreed by the respective parties to be
payable in a specified kind of money or currency, and this fact is
admitted by the default of the defendant or established by evi-
dence, the judgment for the plaintiff must be made payable in the
kind of money or currency so alleged in the complaint; and in an
action against any person for the recovery of money received by
such person in a fiduciary capacity, or to the use of another, judg-
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ment for the plaintiff must be made payable in the kind of money
or currency so received by such person.

Skc. 834, CLERK TO ENTER ABSTRACT OF JUDGMENT.—The clerk must
enter an abstract of the judgment in a column set aside for that
purpose on. the civil docket.

Sec. 835. Ir A PARTY DIE AFTER VERDICT, JUDGMENT MAY BE
eNTERED.—IT a party die after a verdict or decision upon any issue of
fact, and before judgment, the court may nevertheless render judg-
ment thereon. Such judgment is payable in the course of adminis-
tration on his estate.

Skc. 836. JUDGMENT ROLL, WHAT CONSTITUTES.—Immediately after
entering the judgment, the clerk must attach together and file the
following papers, which constitute the judgment roll:

1. In case the complaint is not answered by any defendant, the
summons, with the affidavit or proof of service; the complaint with
a memorandum indorsed thereon that the default of the defendant in
not answering was entered, and a copy of the judgment; and in case
the service so made is by publication, the aflidavit for publication
of summons, and the order directing the publication of summons.

2. In all other cases, the pleadings, all orders striking out any
pleading in whole or in part, a copy of the verdict of the jury, or
finding of the court or referee, and a copy of any order made on
demurrer, or relating to a change of parties, and a copy of the judg-
ment; if there are two or more defendants in the action, and any one
of them has allowed judgment to pass against him by default, the
summons, with proof of its service, on such defendant; and if the
service on such defaulting defendant be by publication, then the
affidavit for publication, and the order directing the publication of
the summons.

Skc. 337. CLERK TO ENTER JUDGMENT.—Immediately after filing the
judgment roll, the clerk must make the proper entries of the judg-
ment under appropriate heads, in the civil docket kept by him.

Sec. 338. DOCERT TO BE OPEN FOR INSPECTION WITHOUT CHARGE.—
The docket kept by the clerk is open at all times, during office hours,
for the inspection of the public, without charge. The clerk must
arrange the several dockets kept by him in such a manner as to facili-
tate their inspection.

Sec. 389. SATISFACTION OF A JUDGMENT, HOW MADE~—Satisfaction
of a judgment may be entered in the clerk’s docket upon an execution
returned satisfied, or upon an acknowledgment of satisfaction filed
with the clerk, made in the manner prescribed in chapter 22 of the
Clivil Code, by the judgment creditor, or by his indorsement on the
face, or on the margin of the record of the judgment, or by the
attorney, unless a revocation of his authority 1s filed. Whenever a
judgment is satisfied in fact, otherwise than upon an execution, the
party or attorney must give such acknowledgment, or make such
indorsement, and, upon motion, the court may compel it, or may
order the entry of satisfaction to be made without it.

Sro. 340. UNDERTAKING IN ACTIONS TO SET ASIDE TRANSFER OF PROP-
ERTY.~Where an action is commeneced to get aside a transfer or con-
veyance of property on the grounds that such transfer or conveyance
was made to hinder, delay, or defraud a ereditor or creditoré, the
transferee or grantee to whom it is alleged the property was trans-
ferred or conveyed to hinder, delay, or defraud creditors or the suc-
cessors or assigns of such transferee or grantee, may give an under-
taking as herein provided, and when such undertaking is given as
herein provided, the transferee or grantee to whom it is alleged the
property was transferred or conveyed to hinder, delay, or defraud
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creditors, or the successors and assigns of such transferee or grantee,
may sell, encumber, transfer, convey, mortgage, pledge, or other-
wise dispose of the property, or any part thereof, which is alleged
to have been transferred or conveyed to hinder, delay, or defraud
creditors, so that the purchaser, encumbrancer, transferee, mortgagee,
grantee, or pledgee of such property, will take, own, hold, and possess
such property unaffected by such action and suit, or the judgment
which may be rendered therein,

Skc. 341. CoNDITIONS OF UNDERTAKING.—Such undertaking with
two sureties shall be executed by the transferee or grantee to whom
it is alleged the property was transferred or conveyed to hinder,
delay, or defraud creditors, or the successor or assign of such trans-
feree or grantee, in double the estimated value of the property so
alleged to have been transferred or conveyed; provided, in no case
need such undertaking be for a greater sum than double the amount
of the debt or liability alleged to be due and owing to the plaintiff
in such action, commenced to set aside said transfer and conveyance;
and where such estimated value of the property alleged so to have
been conveyed is less than the sum alleged to be due and owing to
the plaintiff in the action, such estimated value shall be stated in
the undertaking, and said undertaking shall be conditioned that, if it
be adjudged in said action that the transfer or conveyance was made
to hinder, delay, or defraud a creditor or creditors, then that the
transferee or grantee or the said successor or assigns of such trans-
feree or grantee giving such undertaking, will pay to the plaintiff
in said action a sum equal to the value, as the same is estimated in
said undertaking, of said property alleged to have been transferred
or conveyed to hinder, delay, or defraud creditors, not exceeding the
sum alleged to be due and owing to the plaintiff in the action.

Skc. 842. FaNG AND SERVING UNDERTAKING.—Said undertaking
shall be filed in the action in which said execution issued and a copy
thereof served upon the plaintifl or his attorney in said action.

Skc. 348. OsarcrioNs TO SURETIES—Within ten days after service

of the copy of undertaking the plaintiff may object to such under- ¢

taking on the ground of inabilit{x; of the sureties, or either of them,
to pay the sum for which they become bound in said undertaking,
and upon the ground that the estimated value of the property therein
is less than the market value of such property. Such objection to
the undertaking shall be made in writing, specifying the ground
or grounds of objection, and if the objection is made to the under-
taking that the estimated value therein is less than the market
value of the property, such objection shall specify the plaintiff’s
estimate of the market value of the property. Such written objec-
tion shall be served upon the said transferee or grantee, or the suc-
cessor or assigns of such transferee or grantee giving such under-
taking.

SEC% 344, JUSTIFICATION OF SURETIES; APPROVAL AND DISAPPROVAL
OF UNDERTAKING.—When the sureties or either of them, are objected
to, the surety or sureties so objected to shall justify before the court
in which the action is commenced, upon ten days’ notice of the time
when they will so justify being given to the plaintiff, or plaintiff’s
attorney.  Upon the hearing and examination into the sufficiency of
a surety, witnesses may be required to attend and evidence may
be procured and introduced in the same manner as in trial of
civil cases. Upon such hearing and examination the court shall
make its order, in writing. approving or disapproving the sufficiency
of the sureties or surety on such undertaking. In case the court
disapproves of the surety or sureties on any undertaking, a new
undertaking may be filed and served, and to any undertaking given

967

Conditions of,

Filing and serving.

Objections to sure-
{es.

Justification of sure-
ties; approval and dis-
approval of under-
taking.



968

Objection because es-
timated valuein under-
taking less than market
value; new undertak-
ing.

_Justification of sure-

ties.
Posi, p. 1002.

When undertaking
effective.

Judgment against
sureties.

EXECUTION OF
JUDGMENT IN
CIVIL ACTIONS.

. Time execution may
issue.

72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

under the provisions of this act the same objection to the sureties
may be made and the same proceedings had as in case of the first
undertaking filed and served.

Sec. 345. OBJECTION BECAUSE ESTIMATED VALUE IN UNDERTAKING
LESS THAN MARKET VALUE; NEW UNDERTAKING—When objection is
made to the undertaking upon the ground that the estimated value
of the property, as stated in the undertaking, is less than the mar-
ket value of the property, the transferee or grantee, or the suc-
cessor or assigns of such transferee or grantee giving the under-
taking may accept the estimated value stated by the plaintiff in
said objection, and a new undertaking may at once be filed, with
the plaintifi’s estimate stated therein as the estimated value, and no
objection shall thereafter be made upon that ground; if the plaintiff’s
estimate of the market value is not accepted, the transferee or
grantee, or the successor or assigns of the grantee or transferee
giving such undertaking, upon ten days’ notice to the plaintiff,
shall move the court in which the action is pending to estimate
the market value of the property, and upon the hearing of such
motion, witnesses may be required to attend and testify, and evidence
may be produced in the same manner as in the trial of civil actions.
Upon the hearing of the motion the court shall estimate the market
value of the property, and if the estimated value of the property
as made by the court exceeds the estimated value as stated in the
undertaking, a new undertaking shall be filed and served with
the market value determined by the stated value therein as the
estimated value of the property.

Sec. 346, JUSTIFICATION OF SURETIES. The sureties shall justify
upon the undertaking as required by section 533.

Sgc. 347. WHEN UNDERTAKING BECOMES BFFECTIVE~—Lhe undertak-
ing shall become effective for the purpose stated in section 340,
ten days after service of copy thereof on the plaintiff, unless objec-
tion to such undertaking is made as provided in sections 843 or 345,
and in case objection is so made to the undertaking filed and served,
the same shall become effective for such purpose when an order is
made by such court approving the sureties, when the surety or sureties
are objected to, or aflirming the estimate of the value of property
when objection is made thereto, or in case any objection to the under-
taking is sustained by the court when a new undertaking is filed
and served as required by sections 344 or 845, to which no objection is
made, or if made is not sustained by the court.

Sre. 348, JupemeNT AcaINsT supreriEs—If judgment be rendered
in said action that the alleged transfer or conveyance was made to
hinder, delay, or defraud creditors, then judgment shall be rendered
in such action without further proceeding in favor of plaintiff and
against the principal and sureties on said undertaking for the sum
fﬁr wI;ich said undertaking was executed according to the conditions
thereot.

CHAPTER 12—EXECUTION OF JUDGMENT IN CIVIL
ACTIONS

EXECUTION

Sec. 349. WrTHIN WHAT TIME EXECUTION MAY I18SUE—The party
in whose favor judgment is given may, at any time within five years
after the enfry thereof, have a writ of execution issued for ifs
enforcement. If, after the entry of the judgment, the issuing of
execution thereon is stayed or enjoined by any judgment or order
of court, or by operation of law, the time during which it is so
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stayed or enjoined must be excluded from the computation of the five
years within which execution may issue.

SEc. 850. StAY oF EXECUTION.—The court or the judge thereof shall
not have the power, without the consent of the adverse party, to stay,
for a longer period than thirty days, the execution of any judgment
or order the execution whereof would be stayed on appeal only by
the execution of a stay bond.

Sec. 351. WHO MAY ISSUE THE EXECUTION, ITS FORM, TO WHOM
DIRECTED, AND WHAT IT SHALL REQUIRE.—The writ of execution must
be issued in the name of the government of the Canal Zone, sealed
with the seal of the court, and subscribed by the clerk, and be directed
to the marshal, and it must intelligibly refer to the judgment, stating
the court, the division where the judgment-roll is filed, and if it be
for money, the amount thereof, and the amount actually due thereon,
and if made payable in a specified kind of money or currency, as
provided in section 333, the execution must also state the kind of
money or currency in which the judgment is payable, and must
require the-marshal substantially as follows:

1. If it be against the property of the judgment debtor, it must
require the marshal to satist% the judgment, with interest, out of
the property of such debtor.

2. If it be against property in the hands of the personal repre-
sentatives, heirs, devisees, legatees, tenants, or trustees, it must require
the marshal to satisfy the judgment, with interest, out of such
property.

3. If it be against the person of the judgment debtor, it must
require the marshal to arrest such debtor and commit him to jail
until he pay the judgment, with interest, or be discharged according
to law.

4. If it be issued on a judgment made payable in a specified kind
of money or currency, as provided in section 333, it must also require
the marshal to satisty the same in the kind of money or currency in
which the judgment is made payable, and the marshal must refuse
payment in any other kind of money or currency; and in case of
levy and sale of the property of the judgment debtor, he must refuse
payment from any purchaser at such sale in any other kind of money
or currency than that specified in the execution. The marshal col-
lecting money or currency in the manner required by this subchapter,
must pay to the plaintiff or party entitled to recover the same, the
same kind of money or currency received by him, and in case of
neglect or refusal so to do, he shall be liable on his official bond to
the judgment creditor in three times the amount of the money so
collecteg.

5. If it be for the delivery of the possession of property, it must
require the marshal to deliver the possession of the same, describing
it, to the party entitled thereto, and may at the same time require
the marshal to satisfy any costs, damages, rents, or profits recovered
by the same judgment, out of the property of the person against
whom it was rendered, and the value of the property for which the
judgment was rendered to be specified therein if a gelivery thereof
can not be had.

Sec. 352. WHEN MADE RETURNABLE.—The execution may be made .}

returnable, at any time not less than ten nor more than sixty days
after its receipt by the marshal, to the clerk with whom the judgment
roll is filed. When the execution is returned the clerk must attach
it to the judgment roll.

Sgc. 353. MONEY JUDGMENTS AND OTHERS, HOW ENFORCED.—W hen
the judgment is for money, or the possession of property, the same
may be enforced by a writ of execution; and if the judgment direct
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that the defendant be arrested, the execution may issue against the
person of the judgment debtor, after the return of an execution
against his property unsatisfied in whole or part; when the judgment
requires the sale of property, the same may be enforced by a writ
reciting such judgment, or the material parts thereof, and directing
the proper officer to execute the judgment, by making the sale and
applying the proceeds in conformity therewith; when the judgment
requires the performance of any other act than as above designated,
a certified copy of the judgment may be served upon the party
against whom the same is rendered, or upon the person or officer
required thereby or by law to obey the same, and obedience thereto
may be enforced by the court.

Src. 854.—EXECUTION AFTER FIVE YEARS.—In all cases the judgment
may be enforced or carried into execution after the lapse of five
years from the date of its entry, by leave of the court, upon motion,
or by judgment for that purpose, founded upon supplemental plead-
ings; but nothing in this section shall be construed to revive a judg-
ment for the recovery of money which shall have been barred by
limitation at the time of the enactment of this code.

Szc. 355, WHEN EXECUTION MAY ISSUE AGAINST THE PROPERTY OF A
PARTY AFTER HIS DEATH.—Notwithstanding the death of a party after
the judgment, execution thereon may be issued, or it may be enforced,
as follows:

1. In case of the death of the judgment creditor, upon the applica-
tion of his executor or adminjstrator, or successor in interest;

2. In case of the death of the judgment debtor, if the judgment be
for the recovery of property, or the enforcement of a lien thereon.

Src. 356. PROPERTY LIABLE TO EXECUTION; NOT AFFECTED UNTIL
LEviED OoN.—All goods, chattels, moneys, and other property, both
real and personal, or any interest therein, of the judgment debtor,
not exempt by law, and all property and rights of property seized
and held under attachment in the action, arve liable to execution.
Shares and interests in any corporation or company, and debts and
credits, and all other property, both real and personal, or any interest
in either real or personal property, and all other property not capable
of manual delivery, may be levied upon or released from levy in
like manner as like property may be attached or released from
attachment. Until a levy, property is not affected by the execution;
but no levy shall bind any property for a longer period than one
year from the date of the 1ssuance of the exccutiony provided, how-
ever, an alias execution may be issued on said judgment and levied
on any property not exempt from execution.

Sec. 857, INDEMNITY WHERE PROPERTY CLAIMED BY THIRD PARTY.—
If the property levied on is claimed by a third person as his prop-
erty by a written claim verified by his oath or that of his agent, set-
ting out his right to the possession thereof, and served upon the
marshal, the marshal is not bound to keep the property unless the
plaintiff, or the person in whose favor the writ of execution runs,
on demand, indemnifies the marshal against such claim by an under-
taking by at least two good and sufficient sureties in a sum equal to
double the value of the property levied on; and the marshal is not
liable for damages for the taking or keeping of such property to any
such third person, unless such a claim is made.

The marshal may demand and exact the undertaking herein pro-
vided for notwithstanding any defect, informality, or insufficiency
of the verified claim served upon him.

Sec. 358. Wear EXEMPT FROM EXECTUTION.—The following property
is exempt from execution or attachment, except as herein otherwise
specially provided:
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1. Chairs, tables, desks, and books, to the value of $200 belonging
to the judgment debtor;

2. Household furniture and utensils necessary for housekeeping
and used for that purpose by the debtor, such as the debtor may
select, of a value not exceeding $250; and all wearing apparel;

3. Tools and implements necessarily used by him in Ilzxis, trade or
employment;

4. Two domestic animals such as the debtor may select, not exceed-
ing $100 in value, and necessarily used by him in his ordinary
occupation;

5. The professional libraries of lawyers, judges, clergymen, doc-
tors, school teachers, and music teachers, not exceeding $250 in value;

6. One fishing boat and net, not exceeding the total value of $200,
the property of any fisherman, by the lawful use of which he earns
his livelihood ;

7. The wages and earnings of all seamen and seagoing fishermen,
not exceeding $300, regardless of where or when earned, and in addi-
tion to all other exemptions otherwise provided by any law;

8. The earnings of the judgment debtor for his personal services
rendered at any time within thirty days next preceding the levy of
execution or attachment, when it appears by the debtor’s affidavit or
otherwise, that such earnings are necessary for the use of his family,
residing in the Canal Zone, supported in whole or in part by his
labor; but where debts are incurred by any such person, or his wife
or family for the common necessaries of life, or have been incurred
at a time when the debtor had no family residing in the Canal Zone,
supported in whole or in part by his labor, the one-half of such
earnings above mentioned 1s nevertheless subject to execution, gar-
nishment, or attachment to satisfy debts so incurred;

9. All the nautical instruments and wearing apparel of any master,
officer, or seaman of any steamer or other vessel;

10. All arms, uniforms, and accouterments required by law to be
kept by any person, and also one gun, to be selected by the debtor;

11. Life insurance benefits. All moneys, benefits, privileges, or
immunities accruing or in any manner growing out of any life
‘insurance, if the annual premiums paid do not exceed $500, and if
they exceed that sum a like exemption shall exist which shall bear
the same proportion to the moneys, benefits, privileges, and immu-
nities so aceruing or growing out of such insurance that said $500
bears to the whole annual premiums Eaid;

12. Pensions. All money received by any person, a resident of the
Canal Zone, as a pension from the United States Government,
whether the same shall be in the actual possession of such pensioner
or deposited, loaned, or invested by him.

NoT EXEMPT FROM JUDGMENT FOR PRICE—No article, however, or
species of progerty mentioned in this section is exempt from
execution issued upon a judgment recovered for its price, or upon
a judgment of foreclosure of a mortgage or other lien thereon.

Sec. 859. Writ, HOw EXECUTED.—Lhe marshal must execute the
writ against the property of the judgment debtor, by levying on
a sufficient amount of property, if there be sufficient; collecting or
selling the things in action, and selling the other property, and
paying to the plaintiff or his attorney so much of the proceeds as will
satisfy the judgment. Any excess in the proceeds over the judgment
and accruing costs must be returned to the judgment debtor, unless
otherwise directed by the judgment or order of the court. When
there is more property of the judgment debtor than is sufficient to
satisfy the judgment and accruing costs within the view of the
marshal, he must levy only on such part of the property as the
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judgment debtor may indicate, if the property indicated be amply
sufficient to satisfy the judgment and costs.

Spe. 860. NOTICE OF SALE UNDER EXECUTION, HOW GIVEN.—DBefore
the sale of property on esecution or under power contained in any
deed of trust, notice thereof must be given as follows:

1. In case of perishable property: By posting written notice of
the time and place of sale in three public places of the town where
the sale is to take place, for such time as may be reasonable,
considering the character and condition of the property.

9. In case of other personal property: By posting a similar notice
in three public places in the town where the sale is to take place, for
not less than five days nor more than ten days.

3. In case of real property: By posting a similar notice par-
ticularly describing the property for twenty days, in three public
places of the town where the property is to be sold and publishing
a copy thereof once a week for the same period, in some newspaper
of general circulation in the Canal Zone. Provided that where real
property is to be sold under the provision of any deed of trust the
copy of said notice shall be posted in some conspicuous place on the
property to be sold, at least twenty days before date of sale.

4. When the judgment under which the property is to be sold is
made payable in a specified kind of money or currency, the several
notices required by this section must state the kind of money or
currency in which bids may be made at such sale, which must be the
same ag that specified in the judgment,

Sec. 361. SELLING WITHOUT NOTICE WHAT PENALTY ATTACHED.—
An officer selling without the notice prescribed by the last section
forfeits $500 to the aggrieved party, in addition to his actual
damages; and a person willfully taking down or defacing the notice
posted, if done before the sale or the satisfaction of the judgment
(if the judgment be satisfied before sale), forfeits $500.

Sgrc. 862, SALES, HOW CONDUCTED ; NEITHER THE OFFICER CONDUCTING
IT NOR HIS DEPUTY TO BE A PURCHASER; REAL AND PERSONAL PROPERTY,
HOW SOLD} JUDGMENT DEBTOR, IF PRESENT, MAY DIRECT ORDER OF SALE,
AND THE OFFICER SHALL FOLLOW HIs DIRECTIONS.—All sales of property
under execution must be made at auction, to the highest bidder,
between the hours of nine in the morning and five in the afternoon.
After sufficient property has been sold to satisfy the execution, no
more can be sold. Neither the officer holding the execution nor his
deputy can become a purchaser or be interested in any purchase at
such sale. When the sale is of personal property, capable of manual
delivery, it must be within view of those who attend the sale, and be
sold in such parcels as ave likely to bring the highest price; and when
the sale is of real property, consisting of several known lots or
parcels, they must be sold separately; or when a portion of such
real property is claimed by a third person, and he requires it to be
sold separately, such portion must be thus sold. The judgment
debtor, if present at the sale, may also direct the order in which
property, real or personal, shall be sold, when such property consists
of several known lots or parcels, or of articles which can be sold to
advantage separately, and the marshal must follow such directions.

Skc. 363. IF PURCHASER REFUSES TO PAY PURCHASE-MONEY, WHAT
PrOCEEDINGS.—If a purchaser refuse to pay the amount bid by him
for property struck off to him at a sale under execution, the officer
may again sell the property at any time to the highest bidder, and
if any loss be occasioned thereby, the officer may recover the amount
of such loss, with costs, from the bidder so refusing, in any court of
competent jurisdiction.
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Skc. 364. OFFICER MAY REFUSE SUCH PURCHASER’S SUBSEQUENT BID.—
When a purchaser refuses to pay, the officer may, in his discretion,
thereafter reject any subsequent bid of such person.

SEc. 365, THESE TWO SECTIONS NOT TO MAKE OFFICER LIABLE BEYOND
A CERTAIN AMOUNT.—Sections 363 and 364 must not be construed to
make the officer liable for any more than the amount bid by the second
or subsequent purchaser, and the amount collected from the purchaser
refusing to pay.

Skc. 366. PERSONAL PROPERTY CAPABLE OF MANUAL DELIVERY, HOW
DELIVERED TO PURCHASER.—When the purchaser of any personal prop-
erty capable of manual delivery pays the purchase-money, the officer
making the sale must deliver to the purchaser the property, and, if
desired, execute and deliver to him a_certificate of the sale, Such
certificate conveys to the purchaser all the right which the debtor
had in such property on the day of * the execution or attachment was
levied.

Sgrc. 867. PERSONAL PROPERTY NOT CAPABLE OF MANUAL DELIVERY,
HOW SOLD AND DELIVERED.— When the purchaser of any personal prop-
erty not capable of manual delivery pays the purchase-money, the
officer making the sale must exccute and deliver to the purchaser a
certificate of sale. Such certificate conveys to the purchaser all
the right which the debtor had in such property on the day the
execution or attachment was levied.

Sgc. 368. SALE OF REAL PROPERTY ; WHAT PURCHASER IS SUBSTITUTED
o AND ACQUIRES.—Upon a sale of real property, the purchaser is sub-
stituted to and acquires all the right, title, interest, and claim of the
judgment debtor thereto on the date of the levy of the execution
thereon. And in case property, real or personal, has been attached in
the action, the purchaser is substituted to and acquires all the right,
title, interest, and claim of the judgment debtor on or at any time
after the day the attachment was levied upon such property.

Sgo. 869. WHEN SALES ARE ABSOLUTE; WHAT CERTIFICATE MUST
sHOW.—Sales of personal property, and of real property, when the
estate therein is less than a leasehold of two years’ unexpired term,
are absolute. In all other cases the property is subject to redemp-
tion, as provided in this subchapter. The officer must give to the
purchaser a certificate of sale, and file a duplicate thereof for record
in the office of the registrar of property, which certificate must state
the date of the judgment under which the sale was made and the
names of the parties thereto, and contain:

1. A particular description of the real property sold;

2. The price bid for each distinct lot or parcel;

3. The whole price paid;

4. If the property is subject to redemption, the certificate must
so declare, and if the redemption can be effected only in a particular
kind of money or currency, that fact must be stated.

SEec. 370. REAL PROPERTY S0 SOLD, BY WHOM IT MAY BE REDEEMED.—
Property sold subject to redemption, as provided in section 369, or
any part sold separately, may be redeemed in the manner hereinafter
provided, by the following persons, or their successors in interest:

1. The judgment debtor, or his successor in interest, in the whole
or any part of the property;

9. A creditor having a lien or mortgage on the property sold, or
on some share or part thereof, subsequent to that on which the
property was sold. The persons mentioned in the second subdivision
of this section are, in this subchapter, termed redemptioners.

Skc. 371. WHEN IT MAY BE REDEEMED, AND REDEMPTION MONEY.—
The judgment debtor, or redemptioner, may redeem the property
from the purchaser any time within twelve months after the sale on

1 8o in original.
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paying the purchaser the amount of his purchase, with 1 per cent
per month thereon in addition, up to the time of redemption. And
if the purchaser be also a creditor, having a prior lien to that of the
redemptioner, other than the judgment under which said purchase
was made, the amount of such lien with interest.

Sec. 872. ANOTHER REDEMPTIONER MAY REDEEM.—If property be
so redeemed by a redemptioner, another redemptioner may, within
sixty days after the last redemption, again redeem it from the last
redemptioner, on paying the sum paid on such last redemption, with
2 per cent thereon in addition, and, in addition, the amount of any
liens held by said redemptioner prior to his own, with interest; but
the judgment under which the property was sold need not be so
paid as a lien.

SELIING PROPERTY AGAIN.—The property may be again, and as
often as a redemptioner is so disposed, redeemed from any previous
redemptioner within sixty days after the last redemption, on paying
the sum paid on the last previous redemption, with 2 per cent thereon
in addition, and the amount of any liens, other than the judgment
under which the property was sold, held by the last redemptioner
previous to his own with interest.

YWRITTEN NOTICE TO MARSHAL; TO BE FILED WITH REGISTRAR.— WTitten
notice of redemption must be given to the marshal and a duplicate
filed with the registrar of property, and if the redemptioner has
or acquires any lien other than that upon which the redemption
was made, notice thereof must in like manner be given to the marshal
and filed with the registrar; and if such notice be not filed, the
property may be redeemed without paying such lien.

Marsuar’s pEED.—If no redemption be made within twelve months
after the sale, the purchaser, or his assignee, is entitled to a convey-
ance; or if so redeemed, whenever sixty days bhave elapsed, and
no other redemption has been made, and notice thereof given and
the time for redemption has expired, the last redemptioner, or his
assignee, is entitled to a marshal’s deed; but, in all cases, the judg-
ment debtor shall have the entire period of twelve months from the
date of the sale to redeem the property.

Rupemerion Y sUpeMENT DEBTOR—LE the judgment debtor redeem,
he must make the same payments as are required to effect a redemp-
tion by a redemptioner. If the debtor redeem, the effect of the
gale is terminated and he is restored to his estate.

Cermivicars oF REDEMPTION.—Upon & redemption by the debtor,
ihe person to whom the payment is made must execute and deliver to
him a certificate of redemption, acknowledged or proved before an
officer authorized to take acknowledgments. Such certificate must
be filed and recorded in the office of the registrar of property, and
the registrar must note the record thereof in the margin of the
record of the certificate of sale.

Sue. 373. In CASES OF REDEMPTION, TO WHOM THE PAYMENTS ARE TO
eE MADE— The payments mentioned in sections 702 and 703 * may be
made to the purchaser or redemptioner, or for him, to the officer who
made the sale, When the judgment under which the sale has been
made is payable in a specified kind of money or currency, payments
must be made in the same kind of money or currency, and a tender
of the money is equivalent to payment.

Sze. 874. WHAT A REDEMPTIONER MUST DO IN ORDER TO REDEEM.—
A redemptioner must produce to the officer or person from whom
he seeks to redeem and serve with his notice to the marshal making
the sale, or his suecessor in office:

1. A copy of the docket of the judgment under which he claims
the right to redeem, certified by the clerk of the court, where the

1 8o in original.
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judgment is docketed; or, if he redeem upon a mortgage or other
lien, a note of the record thereof, certified by the registrar;

2. A copy of any assignment necessary to establish his claim,
Vﬁriﬁed by the affidavit of himself, or of a subscribing witness
thereto;

3. An affidavit by himself or his agent, showing the amount then
actually due on the lien.

Sgo. 375. UNTIL THE EXPIRATION OF REDEMPTION-TIME, COURT MAY _ Restraintof property
RESTRAIN WASTE ON THE PROPERTY; WHAT CONSIDERED WASTE— Until waste.
the expiration of the time allowed for redemption, the court may
restrain the commission of waste on the property, by order granted
with or without notice, on the application of the purchaser or the
judgment creditor. But it is not waste for the person in possession
of the property at the time of sale, or entitled to possession after-
wards, during the period allowed for redemption, to continue to use
it in the same manner in which it was previously used; or to use in
the ordinary course of husbandry; or to make the necessary repairs
of buildings thereon; or to use wood or timber on the property
therefor ; or for the repair of fences; or for fuel in his family, while
he occupies the property.

Src. 376. Rents AND PROFIIS.~—The purchaser from the time of —Rentsand profts.
the sale until a redemption, and a redemptioner, from the time of
his redemption until another redemption, is entitled to receive, from
the tenant in possessicn, the rents of the property sold, or the value
of the use and occupation thereof. But when any rents or rofits
have been received by the judgment creditor or purchaser, or is or
their assigns, from the property thus sold receding such redemption,
the amounts of such Tenfs and profits shall be a credit upon the
redemption money to be paid; and if the redemptioner or judgment
debtor, before the expiration of the time allowed for such redemp-
tion, demands in writing of such purchaser or creditor, or his assigns,

a written and verified statement of the amounts of such rents and
rofits thus received, the period for redemption is extended five

ays after such sworn statement is given by such purchaser or his
assigns, to such redemptioner or debtor. It such purchaser or his
assigns shall, for a period of one month from and after such demand,
fail or refuse to give such statement, such redemptioner or debtor
may bring an action in any court of competent jurisdiction, to
compel an accounting and disclosure of such rents and profits, and
until fifteen days from and after the final determination of such
action, the right of redemption is extended to such redemptioner
or debtor. _

Skc. 877 Tr PURCHASER OF REAL PROPERTY BE EVICTED FOR IRREGU-  Recsvers sty by
LARITIES IN SALE, WHAT HE MAY RECOVER, AND FROM WHOM; WHEN real propersy.
JUDGMENT TO BE REVIVED] PETITION FOR THE PURPOSE, HOW AND BY
waoM MapE—1f the purchaser of real Eroperty sold on execution
or his successor in interest, be evicted therefrom in consequence of
irregularities in the proceedings concerning the sale, or of the
reversal or discharge of the judgment, he may recover the price paid
with interest, from the judgment creditor. If the purchaser of
property at marshal’s sale, or his successor in interest, fail to recover Procedure.
possession in consequence of irregularity in the proceedings concern-
ing the sale, or because the property sold was not subject to execution
and sale, the court having jurisdiction thereof must, after notice and
on motion of such party in interest, or his attorney, revive the orig-
inal judgment in the name of the petitioner, for the amount paid by
such purchaser at the sale, with interest thereon from the time of
payment at the same rate that the original judgment bore; and the
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judgment so revived has the same force and effect as would an orig-
inal judgment of the date of the revival, and no more.

Sec. 878. PARTY WHO PAYS MORE THAN HIS SHARE MAY COMPEL
CONTRIBUTION.—When property, liable to an execution against sev-
eral persons, is sold thereon, and more than a due proportion of the
judgment is satisfied out of the proceeds of the sale of the property
of one of them, or one of them pays, without a sale, more than his
proportion, he may compel contribution from the others; and when
a judgment is against several, and is upon an obligation of one of
them, as security for another, and the surety pays the amount, or
any part thereof, either by sale of his property or before sale, he
may compel repayment from the principal. In such case the person
so paying or contributing is entitled to the benefit of the judgment,
to enforce contribution or repayment, if, within ten days after his
payment, he file with the clerk of the court where the judgment was
rendered, notice of his payment and claim to contribution or repay-
ment. Upon a filing of such notice, the clerk must make an entry
thereof in the margin of the docket.

Sec. 8379. CLAIMANT OF PROPERTY MAY GIVE UNDERTAKING AND
RELEASE PROPERTY.—Where property levied upon under execution to
satisfy a judgment for the payment of money is claimed, in whole
or in part, by a person, corporation, partnership or association, other
than the judgment debtor, such claimant may give an undertaking
as hereinafter provided, which undertaking shall release the prop-
erty in the undertaking described from the lien and levy of such
execution.

Src. 380, CrAIM OF PROPERTY ; UNDERTAKING, AMOUNT AND CONDI-
TIONs OoF.—Such undertaking, with two sureties, shall be executed by
the person, corporation, partnership or association, claiming in
whole or in part, the property upon which execution is levied in
double the estimated value of the property claimed by the person,
corporation, partnership or association; provided, in no case need
such undertaking be for a, greater sum than double the amount for
which the execution ig levied; and where the estimated value of the
property so claimed by the person, corporation, partnership or asso-
ciation is less than the sum for which such attachment is levied, such
estimated value shall be stated in the undertaking, and said under-
taking shall be conditioned that if the property elaimed by the per-
son, corporation, partnership or association is finally adjudged to be
the property of the judgment debtor, said person, corporation, part-
nership or association will pay of said judgment upon which execu-
tion has issued a sum equal to the value, as estimated in said under-
taking, of said property claimed by said person, corporation, part-
nerghip or association, and said property claimed shall be described
in said undertaking.

Src. 381. CLATM OF PROPERTY ; UNDERTAKING, FILING, AND SERVING.—
Said undertaking shall be filed in the action m which said execution
issued, and a copy thereof served upon the judgment creditor or his
attorney in said action.

Skc. 382, CLAIM OF PROPERTY; UNDERTAKING, OBJECTIONS TO.—
Within ten days after the service of the copy of undertaking, the
judgment creditor may object to such undertaking on the ground of
ability of the sureties, or either of them, to pay the sum for which
they become bound in said undertaking, and upon the ground that
the estimated value of property therein is less than the market value
of the property claimed. Such objection to the undertaking shall
be made in writing, specifying the ground or grounds of objection,
and if the objection is made to the undertaking that the estimated
value therein is less than the market value of the properiy claimed,
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such objection shall specify the judgment creditor’s estimate of the
market value of the property claimed. Such written objection shall
be served upon the person, partnership, corporation, or association
giving such undertaking and claiming the property therein
described.

Sro. 883. CLATM OF PROPERTY; JUSTIFICATION, APPROVAL, AND DIS-
APPROVAL—When the sureties, or either of them, are objected to, the
surety or sureties so objected to shall justif,y before the court out of
which such execution issued, upon ten days’ notice of the time when
they will so justify being given to the judgment debtor or his attor-
ney. Upon the hearing and examination into the sufficiency of a
surety, witnesses may be required to attend and evidence may be
procured and introduced in the same manner as in trial of civil
cases. Upon such hearing and examination, the court shall make
its order, in writing, approving or disapproving the sufficiency of
the surety or sureties on such undertaking. In case the court dis-
approves of the surety or sureties on any undertaking, a new under-
taking may be filed and served, and to any undertaking given under
the provisions of sections 379 to 386, the same objection to the sure-
ties may be made, and the same proceedings had as in case of the
first undertaking filed and served.

Sgc. 384. CLATM OF PROPERTY; UNDERTAKING, ESTIMATE OF VALUE,
AND NEW UNDERTAKINGS.—When objection is made to the undertak-
ing upon the ground that the estimated value of the property
claimed, as stated in the undertaking, is less than the market value
of the property claimed, the person, corporation, partnership, or
association may accept the estimated value stated by the judgment
creditor in said objection, and a new undertaking may be at once
filed with the judgment creditor’s estimate stated therein as the
estimated value, and no objection shall thereafter be made upon
that ground ; if the judgment creditor’s estimate of the market value
is not accepted, the person, corporation, partnership, or association
giving the undertaking shall move the court in which the execution
issued, upon ten days’ notice to the judgment creditor, to estimate
the market value of the property claimed and described in the
undertaking, and upon the hearing of such motion witnesses may
be required to attend and testify, and evidence be produced in the
same manner as in the trial of civil actions. Upon the hearing of
such motion, the court shall estimate the market value of the prop-
erty described in the undertaking, and if the estimated value made
by the court exceeds the estimated value as stated in the undertak-
ing, a new understanding * shall be filed and served, with the market
value determined by the court stated therein as the estimated value.

Sec. 385. CLaIM OF PROPERTY; UNDERTAKING, JUSTIFICATION OF
surertEs —The sureties shall justify on the undertaking as required
by section 533.

Skc. 386. CLAIM OF PROPERTY ; UNDERTAKING, WHEN BECOMES EFFEC-
rrvE—The undertaking shall become effective for the purpose herein
specified ten days after service of copy thereof on the judgment
debtor, unless objection to such undertaking is made as herein pro-
vided, and in case objection is made to the undertaking filed and
served, then the undertaking shall become effective for such purposes
when an undertaking is given as herein provided.

PROCEEDINGS SUPPLEMENTAL TO EXECUTION

Sgc. 387. DEBTOR REQUIRED TO ANSWER CONCERNING HIS PROPERTY.
wHEN —When an execution against property of the judgment debtor,

1 8o in original.
8051°—33——62

977

Justification, approv-
al, and disapproval.

Undertaking, esti-
mate of value, and new
undertakings.

Undertaking, justifi-
cation of sureties.

‘When becomes effec-
tive.

Proceedings supple-
mental to execution.

Debtor required to
answer concerning his
property, when.



978

Proceedings fo com-
pel debtor to appear;
glﬁm may be arrested;

ail.

. Any debtor of the
judgment debtor may
{»ay the latter’s credi-
o'

Esamination of debt-
cgs of judgrment debtor,
ete.

‘Witnessesrequired to
testify,

Judge may order
property to be applied
on execution.

79d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

or of any one of several debtors in the same judgment, issued to
the marshal, is returned unsatisfied in whole or in part, the judg-
ment creditor, at any time after such return is made, is entitled to
an order from the judge of the court, requiring such judgment
debtor to appear and answer concerning his property betfore such
judge, or_a referee appointed by him, at a time and place specified
in the order.

Src. 888. PROCEEDINGS TO COMPEL DEBTOR TO APPEAR; IN WHAT
CASES HE MAY BE ARRESTED; WHAT BAIL MAY BE GIVEN.—After the
issuing of an execution against property, and upon proof, by affidavit
of a party or otherwise, to the satisfaction of the judge of the court,
that any judgment debtor has property which he unjustly refuses to
apply toward the satisfaction of the judgment, such judge may, by
an order, require the judgment debtor to appear, at a specified time
and place, before such judge, or a referee appointed by him, to
answer concerning the same; and such proceedings may thereupon
be had for the application of the property of the judgment debtor
toward the satisfaction of the judgment as are provided upon the
return of an execution. Instead of the order requiring the attendance
of the judgment debtor, the judge may, upon affidavit of the judg-
ment creditor, his agent or attorney, if it appear to him that there
is danger of the debtor absconding, order the marshal to arrest the
debtor and bring him before such judge. Upon being brought before
the judge, he may be ordered to enter into an undertaking, with suffi-
cient surety, that he will attend from time to time before the judge
or referee, as may be directed during the pendency of proceedings
and until the final termination thereof, and will not in the meantime
dispose of any portion of his property not exempt from execution.
In default of entering into such undertaking he may be committed
to jail.

Szc. 889. ANY DEBTOR OF THE JUDGMENT DEBTOR MAY PAY THF LAT-
meR’S crEDITOR.—After the issuing of an execution against property,
and before its return, any person indebted to the judgment debtor
may pay to the marshal the amount of his debt, or so much thereof
as may be necessary to satisfy the execution; and the marshal’s
receipt is a suflicient discharge for the amount so paid.

Sro. 890, KXAMINATION OF DEBTORS OF JUDGMENT DEBTOR, OR OF
PEHOSE HAVING PROPERTY BELONGING 10 miM~—After the issuing or
return of an execution against property of the judgment debtor, or
of any one of several debtors in the same judgment, and upon proof
by affidavit or otherwise, to the satisfaction of the judge, that any
person or corporation has property of such judgment debtor, or is
indebted to him in an amount exceeding $50, the judge may, by an
order, require such person or corporation, or any officer or member
thereof, to appear at a specified time and place before him, or a
referce appointed by him, and answer concerning the same.

Skc. 391. WITNESSES REQUIRED TO TESTTFY.—Witnesses may be
required to appear and testify before the judge or referee, upon any
proceeding under this subchapter, in the same manner as upon the
trial of an issue,

Sec. 392. JUbeE MAY ORDER PROPERTY TO BE APPLIED ON EXECU-
Tiox.—The judge or referee may order any property of the judgment
debtor, not exempt from execution, in the hands of such debtor, or
any other person, or due to the judgment debtor, to be applied toward
the satisfaction of the judgment; but no such order can be made
as to money or property in the hands of any other person or claimed
to be due from him to the judgment debtor, if such person claims
a}n ixit%rest in the property adverse to the judgment debtor or denies
the debt.
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SEc. 393. PROCEEDINGS TPON CLAIM OF ANOTHER PARTY.—If it
appears that a person or corporation, alleged to have property of
the judgment debtor, or to be indebted to him, claims an interest in
the property adverse to him, or denies the debt, the judgment creditor
may maintain an action against such person or corporation for the
recovery of such interest or debt; and the court or judge may, by
order, forbid a transfer or other disposition of such interest or debt,
until an action can be commenced and prosecuted to judgment. Such
order may be modified or vacated by the judge granting the same, or
the court in which the action is brought, at any time, upon such terms
as may be just.

Skc. 894. DISOBEDIENCE OF ORDERS, HOW PUNISHED.—If any person,
party, or witness disobey an order of the referee, properly made, in
the proceedings before him under this subchapter, he may be pun-
ished by the court or judge ordering the reference, for a contempt.

CHAPTER 13.—ACTIONS IN PARTICULAR CASES
ACTIONS FOR FORECLOSURE OF MORTGAGES

Sec. 395. PROCEEDINGS IN FORECLOSURE surTs.—Lhere can be but
one action for the recovery of any debt, or the enforcement of any
right secured by mortgage upon real or personal property, which
action must be in accordance with the provisions of this sugcha ter.
In such action the court may, by its judgment, direct the sale of the
encumbered property (or so much thereof as may be necessary),
and the application of the proceeds of the sale to the payment of
the costs of court, and the expenses of the sale, and the amount due
plaintiff, including, where the mortgage provides for the payment
of attorney’s fees, such sum for such fees as the court shall find rea-
sonable, not exceeding the amount named in the mortgage.

The court may, by its judgment, or at any time after judgment,
appoint a commissioner to sell the encumbered property. It must
require of him an undertaking in an amount fixed by the court, with
sufficient sureties, to be approved by the judge, to the effect that the
commissioner will faithfully perform the duties of his office accord-
ing to law. Before entering upon the discharge of his duties he
must file such undertaking, so approved, together with his oath that
he will faithfully perform the duties of his office.

1£ it appear from the marshal’s return, or from the commissioner’s
report, tﬁat the proceeds are insufficient, and a balance still remains
due, judgment must then be docketed Ly the clerk in the manner
provided in this code for such balance against the defendant or de-
fendants personally liable for the debt. No person holding a con-
veyance fII)'OHl or under the mortgager of the property mortgaged,
or having a lien thereon, which conveyance or lien does not appear
of record in the office of the registrar of property at the time of the
commencement of the action, need be made a party to such action,
and the judgment therein rendered, and the proceedings therein had,
are as conclusive against the party holding such unrecorded con-
veyance or lien as if he had been a party to the action.

If the court appoint a commissioner for the sale of the property,
he must sell it in the manner provided by law for the sale of like
property by the marshal upon execution; and the provisions of
sections 349 to 386 are hereby made applicable to sale made by such
commissioner, and the powers therein given and the duties therein
imposed on the marshal are extended to such commissioner.

Sue. 396. SURPLUS MONEY TO BE DEPOSITED IN COURT.—If there be
surplus money remaining, after payment of the amount due on the
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mortgage, lien, or encumbrance, with costs, the court may cause the
same to be paid to the person entitled to it, and in the meantime may
direct it to be deposited in court.

Szc. 897. PROCEEDINGS WHEN DEBT SECURED FALLS DUE AT DIFFERENT
rimes—If the debt for which the mortgage, lien, or encumbrance
is held is not all due, so soon as suflicient of the property has been
sold to pay the amount due, with costs, the sale must cease, and
afterwards, as often as more becomes due, for principal or interest,
the court may, on motion, order more to be sold. But if the prop-
erty can not be sold in portions, without injury to the parties, the
whole may be ordered to be sold in the first instance, and the entire
debt and costs paid, there being a rebate of interest where such
rebate is proper.

Suc. 898, CoMMISSIONER'S OATH, BOND, REPORT, AND COMPENSA-
ri0N.—The commissioner, before entering upon his duties, must be
sworn to perform them faithfully, and the court making the appoint-
ment shall require of him an undertaking, with sufficient sureties,
to be approved by the court, in an amount to be fixed by the court,
to the effect that he will faithfully perform the duties of commis-
sioner, according to law. Within thirty days after such sale, the
commissioner must file with the clerk of the court in which the
action is pending, a verified report and account of the sale, together
with the proper affidavits, showing that the regular and required
notice of the time and place of the sale was given, which report
and account shall have the same force and effect as the marshal’s
return in sales under execution. In all cases of sales made by a
commissioner, the court in which the proceedings are pending shall
fix a reasonable compensation for the commissioner’s services, but
in no case to be less than the sum of $10.

ACTIOXS FOR NUISANCE AND WASTE

Szo. 399. NUISANCE DEFINED; ABATEMENT OF; ACTIONS INSTITUTED,
BY WHOM.—An action may be brought by any person whose property
is injuriously affected, or whose personal enjoyment is lessened b
a nuisance, as the same is defined in section 1685 of the Civil Code,
and by the judgment in such action the nuisance may be enjoined
or abated as well as damages recovered therefor. K civil action
may be brought in the name of the Government of the Canal Zone
to abate a public nuisance, as the same is defined in section 1686
of the Civil Code, by the district attorney.

Szo. 400. Wasre, acrions ror—ILf a guardian, tenant for life or
years, joint tenant, or tenant in common of real property, commit
waste thereon, any person aggrieved by the waste may bring an action
against him therefor, in which action there may be judgment for
treble damages.

ACTIONS TO DEVERMINE CONFLICTING CLAIMS TO FROPERTY, AND OTHER
PROVISIONS RELATING TO ACTIONS CONCERNING REAL ESTATE

Sec. 401. AcTI0N TO QUIET TITLE TO REAL AND PERSONAL PROPERTY.—
An action may be brought by any person against another who claims
an estate or interest in real or personal property adverse to him, for
the purpose of determining such adverse claim; provided, however,
that whenever in an action to quiet title to, or to determine adverse
claims to, real or personal property, the validity or interpretation
of any gift, devise, bequest, or trust, under any will or instrument
purporting to be a will, whether admitted to probate or not, shall be
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involved, such will, or instrument purporting to be a will, is admis-
sible in evidence; and all questions concerning the validity of any
gift, devise, bequest, or trust therein contained, save such as belong
exclusively to the probate jurisdiction, shall be determined in such
action: Provided, That if the said will shall have been admitted
to probate and interpreted by a decree of the district court, which
decree has become final, such interpretation shall be conclusive as
to the proper construction of said will, or any part thereof, so
construed, in any action under this section: And provided, however,
That nothing herein contained shall be construed to deprive a
party of the right to a jury trial in any case where by the law such
right is now given.

Qro, 402. WHEN PLAINTIFF CAN NOT RECOVER costs.—I1f the defend-
ant in such action disclaim in his answer any interest or estate in
the property, or suffer judgment to be taken against him without
answer, the plaintiff can not recover costs.

Sre. 403. WHERE PLATNTIFF’S RIGHT TERMINATES PENDING SUIT, WHAT
HE MAY RECOVER—In an action for the recovery of property, where
the plaintiff shows a right to recover at the time the action was
commenced, but it appears that his right has terminated during the
pendency of the action, the verdict and judgment must be accord-
ing to the fact, and the plaintiff may recover damages for with-
holding the property.

Sgc. 404. WHEN VALUE OF IMPROVEMENTS CAN BE ALLOWED AS A
sET-0FF.—When damages are claimed for withholding the property
recovered, upon which permanent improvements have been made by
a defendant, or those under whom he claims, holding under color of
title adversely to the claim of the plaintiff, in good faith, the value
of such improvements must be allowed as a set-off against such
damages.

Syre. 405. AN ORDER MAY BE MADE TO ALLOW A PARTY TO SURVEY AND
MEASURE THE LAND IN pispute—The court in which an action is
pending for the recovery of real property, or for damages for an
Injury thereto, or the judge thereof may, on motion, upon notice b
either party for good cause shown, grant an order allowing to suc
party the right to enter upon the property and make surve and
measurement_ thereof, for the purpose of the action, even though
entry for such purpose has to be made through other lands belonging
to parties to the action.

EC. 406. ORDER, WHAT TO CONTAIN, AND HOW SERVED; IF UNNECES-
SARY INJURY DONE, THE PARTY SURVEYING TO BE LIABLE THEREFOR.—The
order must describe the property, and a copy thereof must be served
on the owner or occupant; and thereupon such party may enter upon
the property, with necessary surveyors and assistants, and make such
survey and measurements; but if any unnecessary injury be done to
the property he is liable therefor.

SEc. 407.” A, MORTGAGE MUST NOT BE DEEMED A CONVEYANCE, WHAT-
EvER IT8 TERMS—A mortgage of real property shall not be deemed
a conveyance, whatever its terms, so as to enable the owner of the
mortgage to recover possession of the real property without a fore-
closure and sale.

SEc. 408. WHEN COURT MAY GRANT INJUNCTION DURING FORECLO-
SURE OR AFTER SALE ON EXECUTION, BEFORE coNveYANCE—The court
may, by injunction, on good cause shown, restrain the party in pos-
cession from doing any act to the injury of real property during the
foreclosure of a mortgage thereon; or, after a sale on execution,
before a conveyance.
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SEc. 409. DAMAGES MAY BE RECOVERED FOR INJURY TO THE POSSESSION
AFTER SALE AND BEFORE DELIVERY OF POSSESSION.—When real property
has been sold on execution, the purchaser thereof, or any person who
may have succeeded to his interest, may, after his estate becomes
absolute, recover damages for injury to the property by the tenant
in possession after sale, and before possession is delivered under the
conveyance.

Sec. 410. AcTION NOT TO BE PEREJUDICED BY ALIENATION PENDING
suIT.—An action for the recovery of real property against a person
in possession can not be prejudiced by any alienation made by such
person, either before or after the cornmencement of the action.

CHAPTER 14—PROCEEDINGS IN MAGISTRATES’
COURTS

PLACE OF TRIAL OF ACTIONS IN MAGISTRATES’ COURTS

Skc. 411. AcTroNs, WHERE MUST BE COMMENCED.—A ctions in magis-
trates’ courts must be commenced, and, subject to the right to change
the place of trial, as in this subchapter provided, must be tried:

1. In the subdivision in which the defendant resides;

2. When two or more persons are jointly, or jointly and severally,
bound in any debt or contract, or otherwise jointly liable in the same
action, and reside in different subdivisions—in either subdivision;

3. In cases of injury to the person or property—in the subdivision
where the injury was committed, or where the defendant resides;

4, If for the recovery of personal property, or the value thereof,
or damages for taking or detailing the same—in the subdivision in
which the property may be found, or in which the property was
taken, or in which the defendant resides;

5. When the defendant is a nonresident of the Canal Zone—in
either subdivision;

6. When a person has contracted to perform an obligation at a
particular place, and resides in the other subdivision—in the sub-
division in which such obligation is to be performed, or in which
he resides; and the subdivision in which the obligation is incurred
is deemed to be the subdivision in which it is to be performed,
unless there is a special contract in writing to the contrary;

7. When the parties voluntarily appear and plead without sum-
mons—in either subdivision;

Sd In all other cases—in the subdivision in which the defendant
resides.

Sxc. 412, PLACE OF TRIAL MAY BE CHANGED IN CERTAIN CAsEs.—The
court may, at any time before the trial, on motion, change the place
of trial in the following cases:

1. When it appears to the satisfaction of the magistrate before
whom the action is pending, by affidavit of either party, that such
magistrate is a material witness for either party;

2. When either party makes and files an affidavit that he believes
that he can not have a fair and impartial trial before such magistrate,
by reason of the interest, prejudice, or bias of the magistrate;

3. When, from any cause, the magistrate is disqualified from
acting.

Suc. 413. PROCEEDINGS AFTER ORDER CHANGING PLACE OF TRIAL—
After an order has been made, transferring the action for trial to
another court, the following proceedings must be had:

1. The magistrate ordering the transfer must immediately transmit
to the magistrate of the court to which it is transferred, on payment
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by the party applying of all the costs that have accrued, all the
papers in the action, together with a certified transcript from his
docket of the proceedings therein;

2. Upon the receipt by him of such papers, the magistrate to whom
the case is transferred has thereafter the same jurisdiction over the
action as though it had been commenced in his court.

MANNER OF COMMENCING ACTIONS IN MAGISTRATES’ COURTS

Suc. 414, ACTIONS, HOW COMMENCED.—AN action in a magistrate’s
court is commenced by filing a complaint.

Sec. 415. SUMMONS MAY ISSUE WITHIN A YBAR—The court must
indorse on the complaint the date upon which it was filed, and at any
@imedwithin one year thereafter the plaintiff may have summons
issued.

Spec. 416. DEFENDANT MAY WAIVE SUMMONS.—A¢ any time after the
complaint is filed the defendant may, in writing, or by appearing
and pleading, waive the issuing of summons.

Src. 417. PARTIES MAY APPEAR TN PERSON OR BY ATTORNEY.—Parties
in magistrates’ courts may appear and act in person or by attorney.

Sgc. 418. WHEN GUARDIAN NECESSARY, HOW APPOINTED.—When an
infant, insane, or incompetent person is a party, he must appear
either by his general guardian, if he have one, or by a guardian ad
litem appointed by the magistrate. When a guardian ad litem is
appointed by the magistrate, he must be appointed as follows:

1. If the infant, insane, or incompetent person, be plaintiff, the
appointment must be made before the summons is issued, upon the
application of the infant, if he be of the age of fourteen years; if
under that age, or if insane, or incompetent, upon the application of
a relative or friend.

9. If the infant, insane, or incompetent person, be defendant, the
appointment must be made at the time the summons is returned, or
before the answer, upon the application of the infant, if he be of the
age of fourteen years and apply at or before the summons is returned ;
if he be under the age of fourteen, or be insane or incompetent, or
neglect so to apply, then upon the application of a relative or friend,
or any other party to the action, or by the magistrate on his own
motion.

Sgc. 419. SUMMONS, HOW ISSUED, DIRECTED, AND WHAT TO CONTAIN.—
The summons must be directed to the defendant, signed by the mag-
istrate, and must contain:

1. The title of the court, name of the subdivision in which the
action is brought, and the names of the partieg thereto;

9. A direction that the defendant appear and answer before the
magistrate, as specified in section 420;

3. A notice that unless the defendant so appear and answer, the

laintiff will take judgment for any money or damages demanded
in the complaint, as arising upon contract, or will apply to the court
for the relief demanded in the complaint. ~If the plaintiff appears by
attorney, the name of the attorney must be indorsed upon the
sUmmons.

Skc. 420. TIME FOR APPEARANCE OF DEFENDANT.— The time specified
in the summons for the appearance of the defendant must be as
follows:

1. If an order of arrest is indorsed upon the summons, forthwith;

2. In all other cases, within five days, if the summons is served
in the subdivision, in which the action is brought; within ten days,
if served in the other subdivision.
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Sec. 421. Arras summons.—If the summons is returned without
being served upon any or all of the defendants, or if it has been
lost, the magistrate, upon the demand of the plaintiff, may issue an
alias summons, in the same form as the original, except that he
may fix the time for the appearance of the defendant at a period not
to exceed ninety days from its date.

Skc. 422. Same.—The magistrate may, within a year from the date
of the filing of the complaint, issue as many alias summonses as may
be demanded by the plaintiff.

Skc. 423. SERVICE OF SUMMONS OUTSIDE OF SUBDIVISION.—The sum-
mons can not be served out of the subdivision wherein the action is
brought, except in the following cases:

1. When the action is upon the joint contract or obligation of
two or more persons, one of whom resides within the subdivision;

2. When the action is brought against a party who has contracted
in writing to perform an obligation at a particular place, and resides
in the other subdivision;

3. When the action is for injury to person or property, and the
defendant resides in the other subdivision;

4. In all cases where the defendant was a resident of the sub-
division when the action was brought, or when the obligation was
incurred, and thereafter departed therefrom, in which event he may
be served wherever he may be found;

5. In actions of forcible entry and detainer, or to enforce and
foreclose liens on, or to recover possession of, personal property
situated within the subdivision,

Sec. 424. SUMMONS, BY WHOM AND HOW SERVED AND RETTRNED.—
The summons may be served by the constable of either of the
Magistrates’ Courts of the Canal Zone or by any other person of the
age of eighteen years or over not a party to the action. When a
summons issued by a magistrate is to be served out of the subdivision
in which it is issued the summons must be served and returned as
provided in chapter § of this code, or it may be served by publication
and sections 121 and 122 so far as they relate to the publication of
summons are made applicable to magistrates’ courts, the word magis-
trate being substituted for the word judge wherever the latter word
OCCUTs.

Szc. 425, NoIIcr oF HEARING IN MAGISIRATES courRrs.~—When all
the parties served with process shall have appeared, or some of them
have appeared, and the remaining defendants have made default,
the magistrate must fix the day for the trial of said cause, and give
notice thereof to the parties to the action who have appeared, but
in case any of the parties are represented by an attorney, then to
such attorney: Provided, however, That where a party has appeared
in person, such party shall leave with the magistrate or magistrate’s
clerk, and the same shall be entered upon the register in the action,
an address where service of the notice of hearing of such matter
may be made: Provided, further, That such notice shall be personally
served on said person if he can be found at said address, but in case
said person can not, after due diligence, be found at said address
and such fact appears by affidavit to the satisfaction of the magis-
trate, then the service of such notice may be by registered mail and
in the manner hereinafter provided for service of notice by mail.
Such notice shall be in wrifing, signed by the magistrate, and sub-
stantially in the following form, filling blanks according to the facts:
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Form oF NotIcE—In the magistrate’s court, subdivision of

Canal Zone.
[43

plaintiff, ». defendant

“To plaintiff, or attorney for plaintiff, and to
defendant, or attorney for defendant:

“ You and each of you will please take notice that the undersigned
magistrate before whom the above-entitled cause is pending, has set
for hearing the demurrer of , filed in said cause (or has set the

said cause for trial, as the case may be), before me at , at ——
o’clock — m., on the day of , 19—,
“ Dated this day of , 19—,
. “(Signed) — ,
“ Magistrate.”

SERVICE; SERVICE BY MAIL—Said notice shall be served by mail or
personally. When served by mail the magistrate shall deposit copies
thereof in a sealed envelope in the post office at least ten days before
the trial or hearing addressed to each of the persons on whom it is
to be served at their place of residence: Provided, That such notice

shall be served by mail only when the person on whom service is o t

be made resides out of the subdivision in which said magistrate’s
court is situated, or is absent therefrom or has appeared in person.
When personally served said notice shall be served at least five days
before the trial or hearing on the persons on whom it is to be served
by any person competent and qualified to serve a summons in a
magistrate’s court, and when personally served it shall be served,
returned and filed in like manner as a summons. When a party has
appeared by attorney the notice may be served in the manner pre-
scribed by subdivision 1 of section 515.

Docker ENTRIES.—The magistrate shall enter on his docket the
date of trial or hearing; and when such notice shall have been served
by mail the magistrate shall enter on his docket the date of mailing
such notice of trial or hearing and such entry shall be prima facie
evidence of the fact of such service. The parties are entitled to one
hour in which to appear after the time fixed in said notice, but are
not bound to remain longer than that time unless both parties have
appeared and the magistrate being present is engaged in the trial of
another cause.

PLEADINGS IN MAGISTRATES’ COURTS

Skc. 426. Form oF PLEADINGS.—Pleadings in magistrates’ courts—

1. Are not required to be in any particular form, but must be such
as to enable a person of common understanding to know what is
intended ;

2. May, except the complaint, be oral or in writing;

3. Need not be verified, unless otherwise provided in this chapter;

4. If in writing, must be filed with the magistrate;

5. If oral, an entry of their substance must be made in the docket.

Skc. 427. PLeaDINGS IN MAGISTRATES’ courts.—Lhe pleadings are:

1. The complaint by the plaintiff;

2. The demurrer to the complaint;

3. The answer by the defendant;

4. The demurrer to the answer.

Sgc. 4928. CompraiNtT DEFINED.—The complaint in magistrates’ sned

courts is a concise statement, in writing, of the facts constituting the
plaintiff’s cause of action; or a copy of the account, note, bill, bond,
or instrument upon which the action is based.
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Sec. 429. WHEN DEMURRER TO COMPLAINT MAY BE PUT IN.—1Lhe
defendant may, at any time before answering, demur to the
complaint.

Sgc. 430. ANSWER, WHAT TO CONTAIN.—The answer may contain
a denial of any or all of the material facts stated in the complaint,
which the defendant believes to be untrue, and also a statement, in
a plain and direct manner, of any other facts constituting a defense
or counterclaim, upon which an action might be brought by the
defendant against the plaintiff, or ‘his assignor, in a magistrate’s
court.

Skc. 431. IF¥ THE DEFENDANT OMIT TO SET UP COUNTERCLAIM.—I{ the
defendant omit to set up a counterclaim in the eases mentioned in
section 430, neither he nor his assignee can afterwards maintain
an action against the plaintiff therefor.

Szc. 432. WHEN PLAINTIFF MAY DEMUR TO ANSWER.—When the
answer contains new matter in avoidance, or constituting a defense
or a counterclaim, the plaintiff may, at any time before the trial,
demur to the same for insufficiency, stating therein the grounds
of such demurrer.

Skc. 433. WHEN AFFIRMATIVE JUDGMENT MAY BE RENDERED FOR DE-
FENDANT.—Affirmative judgment may be rendered for the defendant
on his cross-complaint (counterclaim) whenever the defendant proves
that he is entitled to more than the plaintiff has proven or whenever
the plaintiff fails to prove that he is entitled to any judgment.

Skc. 434. THE PROCEEDINGS ON DEMURRER.—The proceedings on
demurrer are as follows:

1. If the demurrer to the complaint is sustained, the plaintiff may,
within such time, not exceeding two days, as the court allows, amend
his complaint;

9. If the demurrer to a complaint is overruled, the defendant may
answer forthwith;

3. If the demurrer to an answer is sustained, the defendant may
amend his answer within such time, not exceeding two days, as the
court may allow;

4. If the demurrer to an answer is overruled, the action must pro-
ceed as if no demurrer had been interposed.

Src, 485, AMeNDMENT OF PLEADINGS~—Either party may, at any
time before the conclusion of the trial, amend any pleading; but
if the amendment is made after the issue, and it appears to the
satisfaction of the court, by oath, that an adjournment is necessary
to the adverse party in consequence of such amendment, an adjourn-
ment must be granted. The court may also, in its discretion, when
an adjournment will by the amendment be rendered necessary, re-
quire as a condition to the allowance of such amendment, made
after issue joined, the payment of costs to the adverse party.

Revmer scainst supeMENT—The courf may also, on such terms
as may be just, and on payment of costs, relieve a party from a
judgment by default taken against him by his mistake, inadvertence,
surprise, or excusable neglect, but the application for such relief
must be made within ten days after notice of the entry of the judg-
ment and upon an affidavit showing good cause therefor. -

Sec. 436. ANSWER OR DEMURRER TO AMENDED PLEADINGS.—VVhen a
pleading is amended, the adverse party may answer or demur to
1t within such time, as the court may allow, not exceeding five days
after notice of the amendment, .
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PROVISIONAL REMEDIES IN MAGISTRATES COURTS
ARREST AND BAIL

Skc. 437. ORDER OF ARREST, AND ARREST OF DEFENDANT.—AN order
to arrest the defendant may be indorsed on a summons issued by
the magistrate, and the defendant may be arrested thereon by the
constable, at the time of serving the summons, and brought before
the magistrate, and there detained until duly discharged, in the
following cases:

1. In an action for the recovery of money or damages on a cause
of action arising upon contract, express, or implied, when the de-
fendant is about to depart from the Canal Zone, with intent to
defraud his creditors;

2. In an action for a fine or penalty, or for money or property
embezzled or fraudulently misapplied, or converted to his own use
by one who received it in a fiduciary capacity;

3. When the defendant has been guilty of a fraud in contracting
the debt or incurring the obligation for which the action is brought;

4. When the defendant has removed, concealed, or disposed of his
property, or is about to do so, with intent to defraud his creditors.

Sgc. 438. AFFIDAVIT AND UNDERTAKING FOR ORDER OF ARREST.—
Before an order for an arrest can be made, the party applying must
prove to the satisfaction of the magistrate by the affidavit of himself,
or some other person, the facts upon which the application is founded.
The plaintiff must also execute and deliver to the magistrate a writ-
ten undertaking in the sum of $300, with sufficient sureties, to the
effect that the plaintiff will pay all costs that may be adjudged to
the defendant, and all damages which he may sustain by reason of
the arrest, if the same be wrongful, or without sufficient cause, not
exceeding the sum specified in the undertaking.

Skc. 439. A DEFENDANT ARRESTED MUST BE TAKEN BEFORE THE MAG-
1sTRATE IMMEDIATELY.—The defendant, immediately upon being
arrested, must be taken before the magistrate who made the order,
and if he is absent or unable to try the action, or if it appears to him
by the affidavit of the defendant that he is a material witness in the
action, the officer must immediately take the defendant before the
magistrate of the other subdivision, who must take jurisdiction of
the action and proceed thereon, as if the summons had been issued
and the order of arrest made by him.

Sgc. 440. THE OFFICER MUST GIVE NOTICE TO THE PLAINTIFF OF
srrEsT—The officer making the arrest must immediately give notice
thereof to the plaintiff, or %xis attorney or agent, and indorse on the
summons, and subscribe a certificate, stating the time of serving the
same, the time of the arrest, and of his giving notice to the plaintiff.

Sgo. 441, THE OFFICER MUST DETAIN THE DEFENDANT.—The officer
making the arrest must keep the defendant in custody until he is
discharged by order of the magistrate.

ATTACHMENT

Sgc. 449. TssUE OF WRIT OF ATTACHMENT.—A writ to attach the
property of the defendant must be issued by the magistrate at the
time of or after issuing summons in actions in which the sum claimed
exclusive of interest exceeds $10, on receiving an affidavit by or on
behalf of the plaintiff, showing the same facts as are required to be
shown by the affidavit specified in section 221.

Sgc. 443. ATTACHMENT, UNDERTAKING ON ; EXCEPTIONS TO SURETLES.—
Before issuing the writ, the magistrate must require a written under-
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taking on the part of the plaintiff, with two or more sufficient sure-
ties, in a sum not less than $50 nor more than $300, to the effect that
if the defendant recovers judgment, the plaintiff will pay all costs
that may be awarded to the defendant, and all damages which he
may sustain by reason of the attachment, not exceeding the sum
specified in the undertaking. At any time after the issuing of the
attachment, but not later than five days after the notice of its levy,
the defendant may except to the sufficiency of the sureties. If he
fails to do so, he is deemed to have waived all objections to them.
When excepted to they must justify in the manner and within the
time provided in section 222, otherwise the magistrate must order
the writ of attachment vacated.

Src. 444. To WHOM WRIT DIRECTED; WHAT TO REQUIRE—Lhe writ
must be directed to the constable and must require him to attach and
safely keep all of the property of the defendant within his subdi-
vision not exempt from execution, or so much thereof as may be
sufficient to satisfy the plaintiff’s demand against the defendant, the
amount of which must be stated in conformity with the complaint,
unless the defendant, whose property has been or is about to be
attached, give him security by the undertaking of two suflicient
sureties, in an amount sufficient to satisfy such demand against such
defendant besides costs; in which case to take such undertaking.

In the event that the action is against more than one defendant,
any defendant whose property has been or is about to be attached
in such action may give the constable such undertaking, and the
constable shall take the same, and such undertaking shall not subject
such defendant to or be answerable for any demand against any other
defendant, nor shall the constable thereby be prevented from attach-
ing or be obliged to release from attachment, any property of any
other defendant : Provided, however, That such defendant, at the time
of giving such undertaking to the constable, shall file with the con-

-stable a statement duly verified under oath, wherein such defendant

shall aver and declare that the other defendant or defendants in the
action in which said undertaking was given has or have not any
interest or claim of any nature whatsoever in or to said property.
Such statement must further contain the character of such defend-
ant’s title and the manner in which he acquired title to such attached
property.

SERVICE OUT OF SUBDIVISION.—A writ may be issued at the same
time to the constable of the other subdivision.

Sec. 445, CERTAIN PROVISIONS APPLY TO ALL ATTACHMENTS IN
MAGISTRATES' COURTS.—Section 121 and sections 224 to 248, both
inclusive, of this code are applicable to attachments issued in magis-
trates’ courts, the word “constable ” being substituted for the word
“marshal,” and the word “ magistrate” being substituted for the
word “ judge.”

CLATM AND DELIVERY OF PERSONAL PROPERTY

Sec. 446. How CLAIM AND DELIVERY ENFORCED.—In an action to
recover possession of personal property, the plaintiff may, at the
time of issuing summons or at any time thereafter before answer,
claim the delivery of such property to him; and the sections of this
code from section 202 to section 213, both inclusive, are applicable
to such claim when made in magistrates’ courts, the powers therein
given and duties imposed on the marshal being extended to constables,
and the word “magistrate ” substituted for * judge.”
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JUDGMENT BY DEFAULT IN MAGISTRATES’ COURTS

Sgc. 447. JUDGMENT WHEN DEFENDANT FAILS TO APPEAR—If the
defendant fails to appear and to answer or demur within the time
specified in the summons, then, upon proof of service of summons, the
following proceedings must be had:

1. If the action is based upon a contract, and is for the recovery
of money, or damages only, tﬁe court must render judgment in favor
of plaintiff for the sum specified in the summons.

9. In all other actions the court must hear the evidence offered by
the plaintiff, and must render judgment in his favor for such sum
(not exceeding the amount stated in the summons), as appears by
such evidence to be just.

Skc. 448. JUpeMENT BY DEFAULT.—In the following cases the same
proceedings must be had and judgment must be rendered in like
manner as if the defendant had failed to appear and answer, or
demur:

1. If the complaint has been amended, and the defendant fails to
answer it, as amended, within the time allowed by the court;

9. If the demurrer to the complaint is overruled, and the
defendant fails to answer within the time allowed by the court, not
to exceed five days;

8. If the demurrer to the answer is sustained and the defendant
fails to amend the answer within the time allowed by the court.

TIME OF TRIAL AND POSTPONEMENTS IN MAGISTRATES’ COURTS

Sko. 449. TiMBE WHEN TRIAL MUST BE COMMENCED.—Unless post-
poned, as provided in this subchapter, or unless transferred to the
other subdivision, the trial of the action must commence at the expira-
tion of one hour from the time specified in the notice mentioned in
section 425, and the trial must be continued, without adjournment
for more than twenty-four hours at any one time, until all the issues
therein are disposed of.

Skc. 450. WHEN COURT MAY, OF ITS OWN MOTION, POSTPONE TRIAL.—
The court may, of its own motion, postpone the trial—

1. For not exceeding one day, ifl,) at the time fixed by law or by
an order of the court for the trial, the court is engaged in the trial
of another action;

9. For not exceeding two days, if, by an amendment of the
pleadings, or the allowance of time to make such amendment or to
plead, a postponement is rendered necessary.

Skc. 451. PosrPoNEMENT BY CONSENT.—The court may, by consent
of the parties, given in writing or in open court, postpone the
trial to a time agreed upon by the parties.

Sgc. 452. POSTPONEMENT UPON APPLICATION OF A PARTY.—The trial
may be postponed upon the application of either party, for a period
not exceeding four months:

1. The party making the application must prove, by his own oath
or otherwise, that he can not, for want of material testimony, which
he expects to procure, safely proceed to trial, and must show in what
respect the testimony expected is material, and that he has used
due diligence to procure it and has been unable to do so;

9. Tf the application is on the part of the plaintiff, and the
defendant is under arrest, a postponement for more than three
hours discharges the defendant from custody, but the action may
proceed notwithstanding, and the defendant is subject to arrest on
execution, in the same manner as if he had not been discharged;
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3. If the application is on the part of a defendant under arrest,
before it can be granted he must execute an undertaking, with two
or more sufficient sureties, to be approved by, and in a sum to
be fixed by, the justice, to the effect that he will render himself
amenable to the process of the court during the pendency of the
action, and to such as may be issued to enforce the judgment
therein; or that the sureties will pay to the plaintiff the amount
of any Judgment which he may recover in the action, not exceeding
the amount specified in the undertaking. On filing the under-
taking specified in this subdivision, the magistrate must order the
defendant to be discharged from custody.

4. The party making the application must, if required by the
adverse party, consent that the testimony of any witness of such
adverse party, who is in attendance, may be then taken by deposi-
tion before the magistrate, and that the testimony so taken may be
read on the trial, with the same effect, and subject to the same
objections, as if the witness was produced ;

But the court may require the party making the application to
state, upon affidavit, the evidence which he expects to obtain; and
if the adverse party thereupon admits that such evidence would be
given, and that it be considered as actually given on the trial, or

. offered and overruled as improper, the trial must not be postponed.
pimitation on con-  Spg. 453. NO CONTINUANCE FOR MORE THAN TEN DAYS TO BE GRANTED,
UNLESS TPON FILING OF UNDERTAKING.—No adjournment must, unless
by consent, be granted for a period longer than ten days, upon the
application of either party, except upon condition that such party
file an undertaking, in an amount fixed by the magistrate, with
two sureties, to be approved by the magistrate, to the effect that
they will pay to the opposite party the amount of any judgment
which may be recovered against the party applying, not exceeding
the sum specified in the undertaking.

conHals in maglstrates” TRIALS IN MAGISTRATES’ COURTS
“Issue’ defined. Sro, 454, IssUB DEFINED, AND THE DIFFERENT KINDS—Lssues arise
upon the pleadings when a fact or conclusion of law is maintained
Kinds. by the one party and is controverted by the other. They are of two
: kinds:

1. Of law; and,
o 2. Of fact.
flow rafsed. Suo. 455, Issus oF LAW, HOw RATSED.—An issue of law arises upon
a demurrer to the complaint or answer, or to some part thereof,

Of fat. ~ : : :
Suc. 456. Issue oF racr, How RatsED.—An issue of fact arises—
1. Upon a material allegation in the complaint controverted by
the answer; and,
2. Upon new matter in the answer, except an issue of law is joined
— thereon.
ow tried.

Sec. 457. Issums, mow Triep.—lIssues, both of law and of fact,
Feilume of arte to must be tried by the court.

appear, parly Sec. 458. EITITER PARTY FAILING TO APPEAR, TRTAL MAY PROCEED AT

REQUEST OF OTHER PARTY.—I1{ either party fails to appear at the time

fixed for trial, the trial may proceed at the request of the adverse

_ ... party.
Exhibition of original - -
et O frign Sec. 459. ReqQuiRiNG EXHIBITION OF ORIGINAL INSTRUMENT.—W hen

the cause of action or counterclaim arises upon an account or instru-
ment for the payment of money only, the court, at any time before
the trial, may, by an order under his hand, require the original to be
exhibited to the inspection of, and a copy to be furnished to, the

adverse party, at such time as may be fixed in the order; or, if
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such order is not obeyed, the account or instrument can not be given
in evidence.

Sec. 460. COMPLAINT, WHEN ACCOMPANYING INSTRUMENT DEEMED
ceNUINE—ILf the complaint of the plaintiff, or the answer of the
defendant, contains a copy, or consists of the original of the written
obligation upon which the action is brought or the defense founded
the genuineness and due execution of such instrument are deeme
admitted, unless the answer denying the same is verified, or unless
the plaintiff, within two days after the service on him of such
answer, files with the magistrate an affidavit denying the same, and
serves a copy thereof on the defendant.

JUDGMENTS (OTHER THAN BY DEFAULT) IN MAGISTRATES’ COURTS

Skc. 461. JUDGMENT BY CONFESSION.—dJudgments upon confession
may be entered up in either magistrate’s court specified in the
confession.

SEC. 462. JUDGMENT OF DISMISSAL ENTERED IN CERTAIN CASES WITH-
OUT PREJUDICE—Judgment that the action be dismissed, without
prejudice to a new action, may be entered with costs, in the following
cases:

1. When the plaintiff voluntarily dismisses the action before it
is finally submitted; or fails to prosecute the action to judgment
with reasonable diligence; provided a counterclaim has not been
made, or affirmative relief sought by the cross-complaint or answer
of the defendant; if a provisional remedy has been allowed, the
undertaking must thereupon be delivered by the magistrate to the
defendant who may have his action thereon;

2. When he fails to appear at the time specified in the summons,
or at the time to which the action has been postponed, or within one
hour thereafter;

8. When, after a demurrer to the complaint has been sustained,
the plaintiff fails to amend it within the time allowed by the court;

4. When the action is brought in the wrong subdivision.

Sec. 463. ENTRY OF JUDGMENT OF DISMISSAL—dJudgment of dis-
missal must be entered whenever the plaintiff fails to bring the
action to trial within two years after the case is brought to an issue
of law or fact, except where the parties have stipulated in writing
that the time may be extended.

Skc. 464. ENTRY OF JUDGMENT IN THIRTY DAYS.—Judgment must ,

be entered within thirty days after the submission of the case to
the court. :

SEc. 465. FORM OF MAGISTRATE'S JUDGMENT; NOTICE~~The judg-
ment of a magistrate must be entered substantially in the form
required in section 333, and where the defendant is subject to arrest
and imprisonment thereon the fact must be stated in the judgment.
No judgment shall have effect for any purpose until so entered.

Notice of the rendition of judgment must be given to the parties
to the action in writing signed by the magistrate. Where any of the
parties are represented by an attorney, notice shall be given to the
attorney. Said notice shall be served by mail or personally, and
shall be substantially in the form of the abstract of judgment
required in section 469. When served by mail the magistrate shall
deposit copies thereof in a sealed envelope in the post office not later
than five days after the rendition of the judgment, addressed to
each of the persons on whom notice is to be served at their places of
residence, or place of business if on an attorney. When served
personally said notice shall be served within five days after the
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rendition of the judgment. Entry of the date of mailing shall be
made by the magistrate in his docket.

Skc. 466. Ir THE SUM FOUND DUE EXCEEDS THE JURISDICTION OF THE
MAGISTRATE, THE EXCESS MAY BE REMTETED.—W hen the amount found
due to either party exceeds the sum for which the magistrate is
authorized to enter judgment, such party may remit the excess, and
judgment may be rendered for the residue.

Sec. 467. OFFER TO COMPROMISE BEFORE TRIAL—IL the defendant,
at any time before the trial, offers, in writing, to allow judgment to
be taken against him for a gpecified sum, the plaintiff may imme-
diately have judgment therefor, with the costs then accrued; but if
he does not accept such offer before the trial, and fails to recover in
the action a sum in excess of the offer, he can not recover costs
incurred after the offer, but costs must be adjudged against him, and,
if he recovers, be deducted from his recovery. The offer and failure
to accept it can not be given in evidence nor affect the recovery,
otherwise than as to costs.

Sec. 468. CosTs MAY BE INCLUDED IN THE JUDGMENT.—The magis-
trate must tax and include in the judgment the costs allowed by law
to the prevailing party.

Skc. 469. AsstrACT OF JUDGMENT.—The magistrate, on the demand
of a party in whose favor judgment is rendered, must give him an
abstract of the judgment in substantially the following form (filling
blanks according to the facts) :

“ Canal Zone, magistrate’s court, subdivision of , ,
plaintiff, v. —————, defendant. Judgment entered for plaintiff
(or defendant) for $———, on the ———— day of ————7

“I certify that the foregoing is a correct abstract of a judgment
rendered in said action in this cour 7

, Magistrate.”
“ Date of abstract ———.7

Sec. 470. CORRECTION OF CLERTCAL MISTAKES IN JUDGMENT.—The
magistrate shall have power upon motion of the injured party and
notice to the adverse party to correct any clerical mistakes in his
judgment as entered, so as to conform to the judgment ordered.
Said magistrate shall have power to set aside any void judgment
upon motion of either party to the action after notice to the adverse
party, and thereupon said action shall be treated as if no judgment
had been entered.

EXECUTIONS FROM MAGISTRATES’ COURTS

Sec. 471. EXECUTION MAY ISSUE AT ANY TIME WITHIN FIVE YEARS.—
Execution for the enforcement of a judgment of a magistrate’s court
may be issued by the magistrate who entered the judgment, or his
successor in office, on the application of the party entitled thereto, at
any time within five years from the entry of judgment. ’

SEC. 472. STAY OF EXECUTION OF JupeMENT.—The court, or the
magistrate thereof, may stay the execution of any judgment,
including any judgment in a case of forcible entry or unlawful
detainer, for a period not exceeding ten days. )

Skc. 478, CONTENTS OF BXROUTION —The execution must be directed
to the constable, and must be subscribed by the magistrate and bear
date the day of its delivery to the officer. "It must intelligibly refer
to the judgment, by stating the names of the parties, and the name
of the magistrate before whom, and of the subdivision where, and the
time when it was rendered; the amount of judgment, if it be for
money; and, if less than the whole is due, the true amount due
thereon. It must contain, in like cases, similar dirvections to the
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constable, as are required by the provisions of chapter 12, of this
code, in an execution to the marshal.

Sec. 474. RENEWAL OF EXECUTION.—An execution may, at the
request of the judgment creditor, be renewed before the expiration
of the time fixed for its return, by the word “renewed” written
thereon, with the date thereof, and subscribed by the magistrate.
Such renewal has the effect of an original issue, and may be repeated
as often as necessary. If an execution is returned unsatisfied,
another may be afterwards issued. .

Src. 475. DUTY OF OFFICER RECEIVING EXECUTION.—The constable
to whom the execution is directed must execute the same in the same
manner as the marshal is required by the provisions of chapter 12
of this code, to proceed upon executions directed to him; and the
constable, when the execution is directed to him, is vested for that
purpose with all the powers of the marshal.

Sec. 476. PROCEEDINGS SUPPLEMENTARY TO EXECUTION.—The sec-
tions of this code, from 387 to 894, both inclusive, are applicable to
magistrates’ courts, the word “ constable ” being substituted, to that
end, for the word “marshal,” and the word “magistrate” for
“judge.” If the judgment debtor does not reside in the subdivision
wherein the judgment was entered, an abstract of the judgment, in
the form prescribed by section 469, may be filed in the office of the
magistrate of the subdivision wherein the defendant resides, and
such magistrate may issue execution on such judgment, and may take
and exercise such jurisdiction in proceedings supplemental to execu-
tion, as if such judgment were originally entered in his court.

CONTEMPTS IN MAGISTRATES’ COURTS

Sro. 477. WHAT SECTIONS GOVERN coNTEMPTS.—Contempts in
magistrates’ courts are governed by sections 634 to 647.

DOCKETS OF MAGISTRATES

Sro. 478. Docker, wHAT T0 CONTATN.—Each magistrate must keep
a book, denominated a “ docket,” in which he must enter:

1. The title of every action or proceeding.

2. The object of the action or proceeding; and if a sum of money
be claimed, the amount thereof.

3. The date of the summons, and the time of its return; and if an
order to arrest the defendant be made, or a writ of attachment be
issued, a statement of the fact.

4. The time when the parties, or either of them, appear, or their
nonappearance, if default be made; a minute of the pleaéings and
motions; if in writing, referring to them; if not in writing, a con-
cise statement of the material parts of the pleading.

5. Every adjournment, stating on whose application and to what
time.

6. The judgment of the court, specifying the costs included and
the time when rendered.

7. The issuing of the execution, when issued and to whom; the
renewals thereof, if any, and when made, and a statement of any
money paid to the magistrate, when and by whom.

8. The receipt of a notice of appeal, if any be given, and of the
appeal bond.

£C. 479. ENTRIES THEREIN PRIMA FACIE EVIDENCE OF THE FACT.—
The several particulars of the last section specified must be entered
under the title of the action to which they relate, and (unless other-
wise in this chapter provided) at the time when they occur. Such

3051°—33——=63
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entries in a magistrate’s docket, or a transcript thereof, certified by
the magistrate, or his successor in office, are prima facie evidence of
the facts so stated.

SEd. 480. AN INDEX TO THE DOCKET MUST BE KEPT.—A magistrate
must keep an alphabetical index to his docket, in which must be
entered the names of the parties to each judgment, with a reference
to the page of entry. The names of the plaintiffs must be entered in
the index, in the alphabetical order of the first letter of the family
name.

Skc. 481. DockETS MUST BE DELIVERED BY MAGISTRATE TO HIS SUC-
cEssor—Every magistrate, upon the expiration of his term of office,
must deposit with his successor his official dockets and all papers
filed in his office, as well his own as those of his predecessors, or any
other which may be in his custody to be kept as public records.

GENERAL PROVISIONS RELATING TO MAGISTRATES’ COURTS

Src. 482. MAGISTRATES MAY ISSUE SUBP@NAS AND FINAL PROCESS TO
ANY PART OF THE SUBDIVIsION.—Magistrates may issue subpeenas in
any action or proceeding in the courts held by them, and final process
on any judgment recovered therein, to any part of the subdivision.

Src. 483. BLANKS MUST BE FILLED IN ALL PAPERS ISSUED BY A MAGIS-
TRATE, EXCEPT SUBP&ENAS.—Lhe summons, execution, and every other
paper made or issued by a magistrate, except a subpeena, must be
1ssued without a blank left to be filled by another, otherwise it is
void.

Sec. 484. MAGISTRATES TO RECEIVE ALL MOXNEYS COLLECTED AND PAY
THE SAME TO PARTIES.—Magistrates must receive from the constables,
all moneys collected on any process or order issued from their courts
respectively, and must pay the same, and all moneys paid to them in
their official capacity, over to the parties entitled or authorized to
receive them, without delay.

Skc. 485, IN CASE OF DISABILITY OF MAGISTRATE, OTHER MAGISTRATE
MAY ATTEND ON HIS BEHALF.—In case of the sickness or other dis-
ability or necessary absence of a magistrate, the other magistrate
may, at his request, attend in his behalf, and thereupon is vested
with the power and may perform all the duties and issue all the
papers or process of the absent magistrate. In case of a trial the
proper entry of the proceedings before the attending magistrate,
subscribed by him, must be made in the docket of the magistrate
before whom the summons wasg returnable. If the case is adjourned,
the magistrate before whom the summons was returnable may resume
jurisdiction,

Sec, 486. MAGISTRATES MAY REQUIRE SECURITY FOR COsTS.—Magis-
trates may in all cases require a deposit of money or an undertaking,
as security for costs of court, before issuing a summons.

Sgc. 487. DEPOSIT IN LIEU OF UNDERTAKING.—In all civil cases aris-
ing in magistrates’ courts, wherein an undertaking is required as
prescribed in this code, the plaintiff or defendant may deposit with
said magistrate a sum of money in United States currency equal to
the amount required by the said undertaking, which said sum of
money shall be taken ag security in place of said undertaking.

Sec. 488. WHAT PROVISIONS OF CODE APPLICABLE TO MAGISTRATES’
covrts.—Magistrates’ courts being courts of limited jurisdiction,
only those provisions of this code which are, in their nature, appli-
cable to the organization, powers, and course of proceedings in mag-
istrates’ courts, or which have been made applicable by special pro-
visions in this chapter, are applicable to magistrates’ courts and the
proceedings therein,



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933. 995

CHAPTER 15—APPEALS IN CIVIL ACTIONS APPEALS IN

CIVIL ACTIONS.
REVIEW BY JUDGE OF ORDERS MADE OUT OF COURT

SEc. 489. ORDERS MADE OUT OF COURT, WITHOUT NOTICE, MAY BE  Review of orders
REVIEWED BY THE JUDGE.—An order made out of court, without notice made out of court
to the adverse party, may be vacated or modified, without notice, by
the judge who made it; or may be vacated or modified on notice, in
the manner in which other motions are made.

PEA Appesls to U. 8. Cir-
APPEALS TO UNITED STATES CIRCUIT COURT OF APPEALS PO ey A
Skc. 490. APPEALS TO CIRCUIT COURT OF APPEALS, HOW GOVERNED.— HOW governed.

Appeals from the district court to the United States Circuit Court

of Appeals for the Fifth Circuit are governed by section 9 of the

Panama Canal Act, as amended, and by § 1 of Act Apr, 11, 1928, Vol 45p.42
C. 854, 45 Stat. 422.

CRrosSS REFERENCH

Time for making application for appeal, see United States Code, title 28, TU.8.C,, p. 8.
section 230.
APPEALS TO DISTRICT COURT

Skc. 491. AppEALs TO DISTRICT COURT.—Any party dissatisfied with  Appeals tfo districk
the judgment rendered in a civil action in a magistrate’s court,
may appeal therefrom to the district court, at any time within
thirty days after notice of the rendition of the judgment. The
appeal is taken by filing a notice of appeal with the magistrate,
and serving a copy on the adverse party. The notice must state
whether the appeal is taken from the whole or-a part of the judg-
ment, and if from a part, what part, and whether the appeal is
taken on questions of law or fact or both.

Skc. 492. APPEAL ON QUESTION OF LAW.—When a party appeals to
the district court on a question of law alone, he must, within ten
days after notice of the rendition of judgment, prepare a state-
ment of the case and file the same with the magistrate. The state-
ment must contain the grounds upon which the party intends to
rely upon the appeal, and so much of the evidence, as may be
necessary to explain the grounds, and no more. Within ten days
after receiving notice that the statement is filed, the adverse party,
if dissatisfied with the same, may file amendments. The proposed
statement and amendments must be settled by the magistrate, and
if no amendment be filed the original statements stand as adopted.
The statement thus adopted or as settled by the magistrate, with &
copy of the docket of the magistrate, and all motions filed with
him by the parties, during the trial and the notice of appeal, may
be used on the hearing of the appeal before the district court.

Skc. 493. APPEAL ON QUESTIONS OF FACT, OR LAW AND FACT.—When oo n questions of fact,
a party appeals to the district court on questions of fact, or on )
questions of both law and fact, no statement need be made, but the
action must be tried anew in the district court. .

SEc. 494, TRANSMISSION OF PAPERS TO DISTRICT COURT.—Upon m&"wﬁgm
receiving the notice of appeal, and on payment of the fees of the
magistrate, payable on appeal and not included in the judgment,
and filing an undertaking as required in the next section, and after
settlement or adoption of statement, if any, the magistrate must,
within five days, transmit to the clerk of the district court, if the
appeal be on questions of law alone, a certified copy of his docket,
the statement as admitted or as settled, the notice of appeal, and
the undertaking filed; or, if the appeal be on questions of fact, or
both law and fact, a certified copy of his docket, the pleadings, all
notices, motions, and all other papers filed in the cause, the notice

On qusestion oflaw.
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of appeal, and the undertaking filed; and the magistrate may be
compelled by the district court, by an order entered upon motion, to
transmit such papers, and may be fined for neglect or refusal to
transmit the sime. A certified copy of such order may be served
on the magistrate by the party or his attorney. In the district
court, either party may have the benefit of all legal objections made
in the magistrate’s court.

Sec. 495. UNDERTAKING ON APPEAL—An appeal from a magis-
trate’s court is not effectual for any purpose, unless an undertaking
be filed with two or more sureties in the sum of $25 for the payment
of the costs on the appeal, or, if a stay of proceedings be claimed,
in the sum of $25 plus a sum equal to the amount of the judgment,
including costs, when the judgment is for the payment of money;
or plus twice the value of the property including costs, when the
judgment is for the recovery of specific personal property; and
must be conditioned, when the action is for the recovery of money,
that the appellant will pay the amount of the judgment appealed
from, and all costs, if the appeal be withdrawn or dismissed, or the
amount of any judgment and all costs that may be recovered
against him in the action in the district court.

When the action is for the recovery of or to enforce or foreclose
a lien on specific personal property, the undertaking must be condi-
tioned that the appellant will pay the judgment and costs appealed
from, and obey the order of the court made therein, if the appeal
be withdrawn or dismissed, or any judgment and costs that may be
recovered against him in said action in the district court, and ‘will
obey any order made by the court therein.

When the judgment appealed from directs the delivery of
possession of real property, the execution of the same can not be
stayed unless a written undertaking be executed on the part of the
appellant, with two or more sureties, to the effect that during the
possession of such property by the appellant, he will not commit,
or suffer to be committed any waste thereon, and that if the appeal
be dismissed or withdrawn, or the judgment affirmed, or judgment
be recovered against him in the action in the district ‘court, he will
pay the value of the use and occupation of the property from the
time of the appeal until the delivery of possession thereof; or that
he will pay any judgment and costs that may be recovered against
him in said action in the district court, not exceeding a sum to be
fixed by the magistrate of the court from which the appeal is taken,
and which sum must be specified in the undertaking.

A deposit of the sum of $50 plus the amount of the judgment,
including all cost appealed from, or plus the value of the property,
including all costs, in actions for the recovery of specific personal
property, with the magistrate, is equivalent to the filing of the
undertaking, and in such cases the magistrate must transmit the
money to the clerk of the district court to be by him paid out on the
order of the court.

Sec. 496. FILING OF UNDERTAKING; EXCEPTION TO AND JUSTIFICA-
TION OF SURETIES.—The undertaking on appeal must be filed within
five days after the filing of the notice of appeal, and notice of the
filing of the undertaking must be given fo the respondent. The
adverse party may except to the sufficiency of the sureties within
five days after the filing of the undertaking, and unless they or other
sureties justify before the magistrate within five days thereafter,
upon notice to the adverse party, to the amounts stated in their

affidavits, the appeal must be regarded as if no such undertaking
had been given.
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Src. 497. STAY OF PROCEEDINGS ON FILING UNDERTAKING.—If an
execution be issued on the filing of the undertaking staying proceed-
ings, the magistrate must, by order, direct the officer to stay all
proceedings on the same. Such officer must, upon payment of his
fees for services rendered on the execution, thereupon relinquish
all property levied upon and deliver the same to the judgment debtor,
together with all moneys collected from sales or otherwise. If his
fees be not paid, the officer may retain so much of the property or
proceeds thereof as may be necessary to pay the same.

Src. 498. PowsRs OF DISTRICT COURT ON APPEAL—Upon an appeal
heard upon a statement of the case, the district court may review
all orders affecting the judgment appealed from, and may set aside,
or confirm, or modify any or all of the proceedings subsequent to
and dependent upon such judgment, and may, if necessary or proper,
order a new trial. When the action is tried anew, on appeal, the
trial must be conducted in all respects as other trials in the dis-
trict court. The provisions of this code as to changing the place
of trial, and all the provisions as to trials in the district court, are
applicai’le to trials on appeal in the district court. For a failure
to prosecute an appeal, or unnecessary delay in bringing it to a
hearing, the district court, after notice, may order the appeal to be
dismissed, with costs; and if it appear to such court that the appeal
was made solely for delay, it may add to the costs such damages
as may be just, not exceeding 25 per cent of the judgment appealed
from. Judgments rendered in the district court on appeal shall have
the same force and effect and may be enforced in the same manner
as judgments in actions commenced in the district court.

Sec. 499. No APPEAL EFFECTIVE UNLESS FEES FOR FILING ARE PAID.—
No appeal taken from a judgment rendered in a magistrate’s court
in civil matters shall be effectual for any purpose whatever unless
the appellant shall, at the time of filing the notice of appeal, pay
to the magistrate, in addition to the fee payable to the magistrate
on appeal, a docket fee of $5 for filing the appeal and for placing
the action on the calendar in the distriet court. Upon transmitting
the papers on appeal, the magistrate shall transmit to the clerk of
the district court the sum thus deposited for filing the appeal in
the district court and for placing the action on the calendar. No
notice of appeal shall be filed unless the fees herein provided for are
paid in accordance with the provisions of this section.

Sec. 500. DIsMISSAL OF APPEALS FROM MAGISTRATE'S COURT WHERE
NOT BROUGHT TO TRIAL WITHIN ONE YEAR—No action heretofore or
hereafter appealed from the magistrate’s court to the district court
shall be further prosecuted, and no further proceedings shall be ha
therein, and all such actions heretofore, or hereafter appealed, must
be dismissed by the court to which the same shall have been appealed,
on its own motion, or on the motion of any party interested therein,
whether named in the complaint as a party or not, where the appeal-
ing party fails to bring such appeal to trial within one year from
the date of filing such appeal in said district court, unless such time
be otherwise extended by a written stipulation by the parties to the
action filed with the clerk of the district court to which the appeal
is taken.

Sec. 501. PAPERS RETURNED ON DISMISSAY, OF APPEAL.—Upon dis-
missal of the appeal the clerk of the distriet court shall return all the
papers to the court from which the appeal was taken, and the magis-
trate of said court shall have jurisdiction the same as if no appeal
had been taken.
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CHAPTER 16—MISCELLANEOUS PROVISIONS

PROCEEDINGS AGAINST JOINT DEBTORS

Src. 502. ParTies NOT SUMMONED IN ACTION ON JOINT CONTRACT
MAY BE SUMMONED AFTER JUDGMENT.—When a judgment is recovered
against one or more of several persons, jointly indebted upon an
obligation, by proceeding as provided in section 120, those who were
not originally served with the summons, and did not appear to the
action, may be summoned to show cause why they should not be
bound by the judgment, in the same manner as though they had
been originally served with the summons.

SEc. 503. SUMMONS IN THAT CASE, WHAT TO CONTAIN, AND HOW
serveD.—The summons, as provided in the last section, must describe
the judgment, and require the person summoned to show cause why
he should not be bound by it, and must be served in the same manner,
and returnable within the same time, as the original summons., It
is not necessary to file a new complaint.

SEc. 504. AFFIDAVIT 70 ACCOMPANY SUMMONS.—The summons must
be accompanied by an affidavit of the plaintiff, his agent, representa-
tive, or attorney, that the judgment, or some part thereof, remains
unsatisfied, and must specify the amount due thereon.

Src. 505, ANSWER; WHAT IT MAY cONTAIN.—Upon such summons,
the defendant may answer within the time specified therein, denying
the judgment, or setting up any defense which may have arisen sub-
sequently ; or he may deny his liability on the obligation upon which
the judgment was recovered, by reason of any defense existing at
the commencement of the action.

Src. 506. WHAT CONSTITUTE THE PLEADINGS IN THE CASE—If the
defendant, in his answer, denies the judgment, or sets up any defense
which may have arisen subsequently, the summons, with the affidavit
annexed, and the answer, constitute the written allegations in the
case; if he denies his liability on the obligation upon which the judg-
ment was recovered, a copy of the original complaint and judgment,
the summons, with the affidavit annexed, and the answer, constitute
such written allegations, subject to the right of the parties to amend
their pleadings as in other cases,

Sec. 507. Issues, ¥OW TRIED; VERDICT, WHAT TO BE~—The issues
formed may be tried as in other cases; but when the defendant denies,
in his answer, any liability on the obligation upon which the judg-
ment was rendered, if a verdict be found or a decision rendered
against him, it must be for not exceeding the amount remaining
unsatisfied on such original judgment, with interest thereon.

OFFER OF DEFENDANT TO COMPROMISE

Szrc. 508. PROCEEDINGS ON OFFER OF THE DEFENDANT TO COMPROMISE
AFTER SUIT PROUGHT.—Lhe defendant may, at any time before the
trial or judgment, serve upon the plaintiff an offer to allow judgment
to be taken against him for the sum or property, or to the effect
therein specified. If the plaintiff accept the offer, and give notice
thereof within five days, he may file the offer, with proof of notice of
acceptance, and the clerk must thereupon enter judgment accordingly.
If the notice of acceptance be not given, the offer is to be deemed
withdrawn, and can not be given in evidence upon the trial; and if
the plaintiff fail to obtain a more favorable judgment, he can not

recover costs, but must pay the defendant’s costs from the time of
the offer,
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INSPECTION OF WRITINGS

Sec. 509. A PARTY MAY DEMAND INSPECTION AND COPY OF A BOOK,
PAPER, AND 80 FORTH.—Any court in which an action is pending, or
the judge thereof may, upon notice, order either party to give to the
other, within a specified time, an inspection and copy, or permission
to take a copy, of entries of accounts in any book, or of any document:
or paper in his possession, or under his control, containing evidence
relating to the merits of the action, or the defense therein. If com-
pliance with the order be refused, the court may exclude the entries
of accounts of the book, or the document, or paper from being given
~in evidence, or if wanted as evidence by the party applying may
presume them, or direct the jury to presume them, to be such as he
alleges them to be; and the court may also punish the party refusing
for a contempt. This section is not to be construed to prevent a
party from compelling another to produce books, papers, or docu-
ments, when he is examined as a witness.

MOTIONS AND ORDERS

Sgc. 510. OrpER AND MOTION DEFINED.—Every direction of a court
or judge, made or entered in writing, and not included in a judg-
ment, is denominated an order. An application for an order is a
motion.

Sgc. 511. MOTIONS AND ORDERS, WHERE MADE—Motions must be
made in the division, in which the action is pending. Orders made
out of court may be made by the judge of the court in either division.

Sre. 512. NoTICE OF MOTION, WHEN TO BE GIVEN.—When a written
notice of a motion is necessary, it must be given five days before the
time appointed for the hearing.

SEc. 513. ORDER FOR PAYMENT OF MONEY, HOW ENFORCED.—When-
ever an order for the payment of a sum of money is made by a court
pursuant to the provisions of this code, it may be enforced by execu-
tion in the same manner as if it were a judgment.

NOTICES AND FILING AND SERVICE OF PAPERS

Sge. 514. NOTICES AND PAPERS, HOW SERVED.—Notices must be in
writing, and the notice of a motion, other than for a new trial, must
state Wﬂen, and the grounds upon which it will be made, and the
papers, if any, upon which it is to be based. If any such paper has
not previously been served upon the party to be notified and was not
ﬁledp by him, a copy of such paper must accompany the notice.
Notices and other papers may be served upon the party or attorney
in the manner prescribed in this subchapter, when not otherwise
provided by this code.

Sxc. 515. NOTICES AND PAPERS, WHEN AND HOW SERVED.—The service
may be personal, by delivery to the pa.rtgeor attorney on whom the
service is required fo be made, or it may be as follows:

1. If upon an attorney, it may be made during his absence from
his office, by leaving the notice or other papers Wit%l his clerk therein,
or with a person having charge thereof; or when there is no person in
the office, by leaving them between the hours of nine in the morning
and five in the afternoon, in a conspicuous place in the office; or, if it
is not open so as to admit of such service, then b; leaving them at
the attorney’s residence, with some person of not less than eighteen
years of age, if his residence is in the same division with his office;
and if his residence is not known, or is not in the same division with
his office, or being in the same division it is not open, or there is not
found thereat any person of not less than eighteen years of age, then
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by putting the same, inclosed in a sealed envelope, into the post office
directed to such attorney at his office, if known; otherwise to his
residence, if known; and if neither his office nor his residence is
known, then by delivering the same to the clerk of the court for the
attorney; .

9. If upon a party, it may be made by leaving the notice or other
paper at his residence, between the hours of eight in the morning
and six in the evening, with some person of not less than eighteen
years of age; if at the time of attempted service between the said
hours no such person can be found at his residence, the same may be
served by mail; and, if his residence is not known, then by delivering
the same to the clerk of the court for such party.

Skc. 516. SERVICE BY MAIL, WHEN.—Service by mail may be made
where the person making the service and the person on whom it is
to be made reside or have their offices in different places between
which there is a regular communication by mail.

Skc. 517. Servick BY mAmL, How.—In case of service by mail, the
notice or other paper must be deposited in the post office, in a sealed
envelope addressed to the person on whom it is to be served, at his
office or place of residence. The service is complete at the time of the
deposit.

Skc. 518. APPEARANCE; NOTICES AFTER APPEARANCE—A. defendant
appears in an action when he answers, demurs, or gives the plaintiff
written notice of his appearance, or when an attorney gives notice of
appearance for him. After appearance, a defendant or his attorney
is entitled to notice of all subsequent proceedings of which notice is
required to be given. But where a defendant has not appeared,
service of notice or papers need not be made upon him unless he is
imprisoned for want of bail.

Sgc. 519. SERVICE ON NONRESIDENTS.— VW hen a plaintiff or a defend-
ant, who has appeared, resides out of the Canal Zone, and has no
attorney in the action or proceeding, the service may be made on the
clerk for him. But in all cases where a party has an attorney in
the action or proceeding, the service of papers, when required, must
be upon the attorney instead of the party, except service of sub-
poenas, of writs, and other process issued in the suit, and of papers
to bring him into contempt. If the sole attorney for a party is
removed or suspended from practice, then the party s no attorney
within the meaning of this section. If his scole attorney has no
known office in the Canal Zone, notices and papers may be served
by leaving a copy thereof with the clerk of the court, unless such
attorney shall have filed in the cause an address of a place at which
notices and papers may be served on him, in which event they may
be served at such place.

Sec. 520. PRECEDING PROVISIONS NOT TO APPLY TO PROCEEDING TO
BRING PARTY INTO CONTEMPT.—Lhe foregoing provisions of this sub-
chapter do not apply to the service of a summons or other process, or
of any paper to bring a party into contempt. ’

GENERAL PROVISIONS

Sec. 521. Losr pAPERS, HOW SUPPLIED.—If an original pleading or
paper be lost, the court may authorize a copy thereof to be filed and
used instead of the original.

Skc. 522. PAPERS WITHOUT THE TITLE OF THE ACTION, OR WITH DEFEC-
TIVE TITLE, MAY BE VALID—An affidavit, notice, or other paper,
without the title of the action or proceeding in which it is made, or
with a defective title, is as valid and effectual for any purpose as if
duly entitled, if it intelligibly refer to such action or proceeding.



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

_SEC. 523. SUCCESSIVE ACTIONS ON THE SAME CONTRACT, ETC.—Succes-
sive actions may be maintained upon the same contract or transac-
tion, whenever, after the former action, a new cause of action arises
therefrom.

Sec. 524. SEVERANCE AND CONSOLIDATION.—An action may be
severed and actions may be consolidated, in the discretion of the
cpu}ll'l:, whenever it can be done without prejudice to a substantial
right.

Skc. 525. AcTIONS, WHEN DEEMED PENDING.—An action is deemed
to be pending from the time of its commencement until its final
determination upon appeal, or until the time for appeal has passed,
unless the judgment is sooner satisfied.

SEc. 526. ACTIONS TO DETERMINE ADVERSE CLAIMS, AND BY SURE-
TIES.—An action may be brought by one person against another
for the purpose of determining an adverse claim, which the latter
makes against the former for money or property upon an alleged
obligation; and also against two or more persons, fl())r the purpose
of compelling one to satisfy a debt due to the other, for which
plaintiff is bound as a surety.

Skc. 527. TesTIMONY; WHO MAY TAKE DOWN.—On the trial of an
action in the district court, if there is no shorthand reporter of the
court in attendance, the testimony may be taken down in writing by
anyone agreed to by the parties.

Src. 528. THE CLERK SHALL KEEP MINUTE BoOES—TLhe clerk shall
in person or by assistant attend all sessions of the court and keep
minute books, in which he shall record, under the direction of the
judge, all the proceedings of the court.

Sgc. 529. Two OF THREE REFEREES, AND S0 FORTH, MAY DO ANY
ACT—When there are three referees, all must meet, but two of them
may do any act which might be done by all.

Src. 530. EXTENSION OF TIME WITHIN WHICH AN ACT I8 TO BE DONE;
NOT TO EXCEED THIRTY DAYS} EXCEPTION.—When an act to be done, as
provided in this code, relates to the pleadings in the action, or the
undertakings to be filed, or the justifications of sureties, or the
preparation of bills of exceptions, or of amendments thereto, or
to the service of notices other than of appeal, the time allowed b
this code, unless otherwise expressly provided, may be extended,
upon good cause shown, by the judge of the district court; but
such extension shall not exceed thirty days, without the consent
of the adverse party. )

Sgc. 531. ACTION AGAINST OFFICER FOR OFFICIAL ACTS.—If an action
is brought against any officer or person for an act for the doing
of which he had theretofore received any valid bond or covenant
of indemnity, and he gives seasonable notice thereof in writing
to the persons who executed such bond or covenant, and permits
them to conduct the defense of such action, the judgment recovered
therein is conclusive evidence against the persons so notified; and
the court may, on motion of the defendant, upon notice of five days.
and upon proof of such bond or covenant, and of such notice and
permission, enter judgment against them for the amount so recov-
ered and costs.

SEc. 532. CORPORATIONS MAY BECOME SURETIES ON UNDERTAKINGS
anD BoNDS.—In all cases where an undertaking or bond, with any
number of sureties, is authorized or required by any provision of
this code, or of any law of the Canal Zone, any corporation with a
paid-up capital of not less than $100,000, incorporated under the
laws of any State of the United States for the g;lrpose of making,
guaranteeing, or becoming & surety upon bonds or undertakings
required or authorized by law, or which, by the laws of the State
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where it was incorporated has such power, and which shall have
complied with all the requirements of the law of the Canal Zone
regulating the admission of these corporations to transact such
business 1n the Canal Zone, may become and shall be accepted as
security or as sole and sufficient surety upon such undertaking or
bond, and such corporate surety shall be subject to all the liabilities
and entitled to all the rights of natural persons’ sureties.

Sec. 533. UNDERTAKINGS MENTIONED IN THIS CODE, REQUISITES OF.—
In any case where an undertaking or bond is authorized or required
by any law of the Canal Zone, the officer taking the same must, except
in the case of such a corporation as is mentioned in the next preced-
ing section, require the sureties to accompany it with an affidavit
that they are each residents of the Canal Zone, and are each worth
the sum specified in the undertaking or bond, over and above all
their just debts and liabilities, exclusive of property exempt from
execution ; but when the amount specified in the undertaking or bond
exceeds $3,000, and there are more than two sureties thereon, they
may state in their affidavits that they are severally worth amounts
less than the amount specified in the undertaking or bond, if the
whole amount is equivalent to that of two sufficient sureties.

Any corporation such as is mentioned in the next preceding sec-
tion may become sole surety on such bond.

NEW UNDERTAKING.—Whenever an undertaking has been given and
approved in any action or proceeding, and it is thereafter made to
appear to the satisfaction of the court that any surety upon such
undertaking has for any reason become insufficient, the court may,
upon notice, order the giving of a new undertaking, with sufficient
sureties, in lieu of such insufficient undertaking. In case such new
undertaking so required shall not be given within the time required
by such order, or in case the sureties thereon fail to justify thereon
when required, all rights obtained by the filing of such original
undertaking shall immediately cease.

SEc, 534. JUSTIFICATION BY CORPORATE SECURITY ON BONDS.— W hen-
ever the surety on a bond or undertaking authorized or required by
any law of the Canal Zone is a foreign corporation, authorized to
become surety on bonds or undertakings in the Canal Zone, and
exception is taken to the sufficiency of such surety as required by
law, such corporate surety may justify on such bond or undertaking
as follows:

Procepure—Any agent, attorney in fact, or officer of such corpo-
ration shall submit to the court, judge, officer, board, or other person
before whom the justification is to be made:

First. The original, or a certified copy of, the power of attorney,
by-laws or other instrument showing the authority of the person
or persons who executed the bond or undertaking to execute the
same;

Second. A certified copy of the certificate of authority, showing
that the corporation is authorized to transact business; =~

Third. A certificate from the executive secretary showing that the
said certificate of authority has not been surrendered, revoked, can-
celed, annulled, or suspended, or in the event that it has been, that
renewed authority to act under such certificate has been granted;

Fourth. A financial statement showing the assets and liabilities of
such corporation at the end of the quarter calendar year prior to
forty-five days next preceding the date of the execution of the bond
or undertaking; such financial statement must be verified under oath
by the president, or a vice president and attested by the secretary
or an assistant secretary of such corporation,
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JUSTIFICATION WHEN COMPLETE—Upon complying with the fore-
going provisions and it appearing that the bond or undertaking was
duly executed, that the corporation is authorized to transact business
in the Canal Zone, and that its assets exceed its liabilities in an
amount equal to or in excess of the amount of the bond or under-
taking, the justification of the surety shall be complete and it shall be
accepted as the sole and sufficient surety on the bond or undertaking.

Sec. 535. CLERE MAY ACCEPT CASH DEPOSIT IN LIEU OF BOND.—In all

proceedings in which a bond is required the clerk of the district
court may accept a cash deposit in the sum of the bond. Where a
cash bond is given, such moneys or any part thereof may be with-
drawn only upon order of the court.

Skc. 536. CLERK TO COPY CERTAIN BONDS IN APPROPRIATE BOOK.—
All bonds of every nature and description required in civil actions
or proceedings, except bonds for arrest or appeal from inferior
courts, shall be copied in full by the clerk in an appropriate book
and such copy, duly authenticated by him, shall have the force an
effect of the original.

Skc. 536a. CLERK TO BE EX OFFICIO REGISTRAR OF PROPERTY.—The
clerk of the district court is ex officio registrar of property of the
Canal Zone, and the assistant clerks shall have and exercise like
powers in the name of their principal. The clerk and his assistants
shall have the duties of registrar so as to give constructive notice in
all cases where provision is made for such notice by law. They
shall keep proper books of record, which shall at all reasonable hours
be open to the public.

Src. 537. GOVERNMENT NOT REQUIRED TO GIVE BONDS WHEN A
PARTY.—In any civil action or proceeding wherein the Government
is a party plaintiff, or any government officer, in his official capacity
or on behalf of the Government, is a party plaintiff or defendant, no
bond, written undertaking, or security can be required of the Gov-
ernment, or any officer thereof; but on complying with the other
provisions of this code the Government, or any government officer
acting in his official capacity, have the same rights, remedies, and
benefits as if the bond, undertaking, or security were given and
approved as required by this code.

Skc. 588. SURETY ON APPEAL SUBSTITUTED TO RIGHTS OF JUDGMENT
CREDITOR—Whenever any surety on an undertaking on appeal,
executed to stay proceedings upon a money judgment, pays the
judgment, either with or without action, after its affirmation by the
appellate court, he is substituted to the rights of the judgment
creditor, and is entitled to control, enforce, and satisfy such judg-
ment, in all respects as if he had recovered the same.

DECLARATORY RELIEF

SEec. 539. DECLARATORY RELIEF.—Any person interested under a
deed, will or other written instrument, or under a contract, or
who desires a declaration of his rights or duties with respect to
another or in respect to, in, over or upon property, may, in cases of
actual controversy relating to the legal rights and duties of the
respective parties, bring an action in the district court for a declara-
tion of his rights and duties in the premises, including a determina-
tion of any question of construction or validity arising under such
instrument or contract. He may ask for a declaration of rights or
duties, either alone or with other relief; and the court may make
a binding declaration of such rights or duties, whether or not further
relief is or could be claimed at the time. The declaration may be
either afirmative or negative in form and effect, and such declaration
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shall have the force of a final judgment. Such declaration
may be had before there has been any breach of the obligation in
respect to which said declaration is sought.

Sec. 540. Powsr NoT EXERCISED WHEN.—The court may refuse to
exercise the power granted by this subchapter in any case where its
declaration or determination is not necessary or proper at the time
under all the circumstances.

Skc. 541. OTHER REMEDIES NOT AFFECTED.—Lhe remedies provided
by this sub-chapter are cumulative, and shall not be construed as
restricting any remedy, provisional or otherwise, provided by law for
the benefit of any party to such action, and no judgment under this
sub-chapter shall preclude any party from obtaining additional
relief based upon the same facts.

CHAPTER 17—FEES; COSTS AND SECURITY FOR COSTS
IN THE DISTRICT AND MAGISTRATES’ COURTS

FEES IN GENERAL

Sec. 542. LAWFUL TO DEMAND SPECIFIC FEES ONLY.—It shall be law-
ful for the clerk of the district court, referees, and commissioners
appointed by the district court, the marshal, magistrates, constables,
and other officers and persons hereinafter mentioned, together with
their assistants and deputies, to demand, and receive, the hereinafter
mentioned fees and no more; but all fees collected by officers draw-
ing a regular salary or fixed compensation from the Government
shall be paid over to the Collector of the Panama Canal.

Sec. 543. DOCKET FEES AND OTHER DEPOSITS FOR SERVICES OF CLERK
or MAGISTRATE.—The United States of America, the Government of
the Canal Zone, and the Panama Canal, or any officer thereof who
sues or is sued in his official capacity, shall not be required to pay
any costs for the bringing or defending of an action. Every other
plaintiff in a civil action commenced in the district court, except
as hereinafter designated, shall deposit with the clerk or assistant
clerk thereof a docket fee of $8 upon the filing of the complaint.
An intervenor who is allowed to intervene therein shall deposit $5
upon. the filing of the petition of intervention. A plaintiff in a
habeas corpus, mandamus, certiorari, or prohibition proceeding, or
any other special proceeding, except a probate or guardianship pro-
ceeding, shall deposit $3 upon the filing of the complaint. Such
sum or sums so deposited shall be full compensation for the clerk
or assistant clerk for all services performed in any such action or
proceeding, except lawful copy fees for furnishing copies of any
paper or record therein. Any other plaintiff in a civil action com-
menced in a magistrate’s court at the time of commencing the action
shall deposit a docket fee of $3. An intervenor who intervenes
therein shall deposit a fee of $1 at the time of appearance. Such
sum or sums so deposited shall be full compensation for all services
of the magistrate in said action; except that lawful copy fees may
be charged and collected for furnishing copies of any paper or
record therein.

Sec. 544. Jury FER—Any party to a civil case in the district
court, who demands a trial by jury, shall accompany said demand
with a deposit of $10 as a jury fee; and unless such deposit is
made, the case shall be tried without the intervention of a jury.

Sec. 545. FEES IN PROBATE AND QUARDIANSHIP MATTERS.—Lhe fees
for the services of the clerk or assistant clerk of the district court
in probate and guardianship matters shall be as follows: Where the
value of the estate does not exceed $1,000, $3; where the value of
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the estate exceeds $1,000, and does not exceed $5,000, $5; where the
value of the estate exceeds $5,000, $8.

Such fees shall be in full of the services of the clerk or assistant
clerk in such proceedings, except that they shall be entitled to
charge lawful fees for furnishing copies of papers and records
therein. The judge of the district court shall have the power, in his
discretion, in any case where the estate is small and the circumstances
warrant, to waive the payment of any fee to the clerk or assistant
clerk for services to be performed in such proceedings.

Src. 546. CLERK OF DISTRICT COURT; FEES FOR VARIOUS SERVICES;
COPIES OF PAPERS AND RECORDS.—For certifying the official act of a
magistrate or other certificate, with seal, 25 cents.

Tor certified copies of any paper, record, decree, judgment, or
entry, for each one hundred words or fraction thereof, 10 cents, and
the further sum of 25 cents for each certification: Provided, how-
ever, That where copies are furnished by those desiring the same,
the certification fee alone shall be collected.

For all copies of records, or bills of exception, or testimony, or of
other documents for transmission to the circuit court of appeals, 10
cents for each one hundred words or fraction thereof, and the fur-
ther sum of 25 cents for each certification thereof: Prowvided, how-
ever, That where copies are furnished by those desiring the same,
the certification fee alone shall be collected.

SEc. 547. MARSHAL, CONSTABLES, AND OTHER PERSONS SERVING PROC-
Ess.—For executing process, preliminary and final judgments, and
decrees of any court, for each mile of travel in the service of process
going one way, reckoned from the place of service to the place to
which the process is returnable, 10 cents; for serving an attachment
against the property of the defendant, $1, together with a reason-
able allowance to be made by the court for expenses, if any, neces-
sarily incurred in caring for the property attached; for arresting
each defendant, 50 cents; for serving summons and copy of com-
plaint for each defendant, $1; but 1n special proceedings, testa-
mentary or administrative, where several members of a family
residing at the same place are defendants the fee for each defendant
shall be 50 cents; for serving subpeenas, for each witness served, 25
cents besides travel fees; for each cogy of any process necessaril
deposited in the office of Registrar of Property, 10 cents for eac
one hundred words, but not less than 50 cents in each case; for taking
bonds or other instruments of indemnity or security, for each, 25
cents; for executing a writ of process to put a person in possession
of real estate, $1; for attending with prisoner on habeas corpus trial,
each day, $1; for transporting each prisoner on habeas corpus or
otherwise, when required, for every mile going and returning, 10
cents; for advertising sale, besides printer’s charge, 50 cents; for
taking inventory of goods levied upon, to be charged only when the
inventory is necessary, a sum fixed by the court not exceeding the
actual reasonable cost of the same to be shown by vouchers; for levy-
ing an execution on property, $1.

On all money collected by him by order or any decree, execution,
attachment, or any other process, the following sums, to wit:

On the first $100 or less, 2 per centum.

On the second $100, 114 per centum; on all sums between $200
and $1,000, 1 per centum; on all sums in excess of $1,000, 14 per
centum,

SEc. 548. SAME; ATTEMPTS TO SERVE PROCESS.—The following fees
shall be charged for return on and mileage in attempts to serve
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process, or any order, judgment, or decree of any court in civil
cases:

(a) For each return, $1. .

(b) For mileage going one way in attempting to serve or execute
any process, order, judgment, or decree of any court, for each mile
traveled one way, 10 cents. . )

(c) No such fees shall be charged against the United States or
The Panama Canal or an officer thereof sued in his official capacity.

Sec. 549. Macistrates—For all services of a magistrate in a civil
case, the fees prescribed in section 543; for administering oath upon
any affidavit or other paper with certificate of oath, 20 cents; for an
appeal, with proceedings taking bond, making and forwarding
transcript of record, 75 cents; for each certificate not otherwise
provided for, 15 cents; for writing and certifying deposition,
including the administration of oath to the witness, 10 cents for
each one hundred words in the deposition and certificate; for certi-
fied copies of any record of proceeding of which any person is
entitled to receive a copy, 10 cents for each one hundred words.

A magistrate upon receiving payment of fees allowed to him by
law, must render to the person or persons so paying an itemized
account thereof.

Sec. 550. Wirxess reEs.— Witnesses in the district court, either in
actions or special proceedings, shall be entitled to $1 per day and
10 cents for each mile going to the place of trial from their homes
by the nearest route of usual travel; but mileage shall be charged
but once in the action unless witness is compelled to attend more
than one term of court, nor shall any allowance be made for mileage
except that traveled within the Canal Zone.

Witnesses before magistrates’ courts and other inferior tribunals
shall be allowed 50 cents per day and the travel fees above provided
and no more.

Fees to which witness may be entitled in a civil action shall be
allowed, on the affidavit of the witness, stating the number of days
he has attended, the amount of mileage to which he is entitled, to
be taken and preserved by the clerk of the court, magistrate, or
other officer before whom the witness was called to testify, and a
certificate of the allowance shall be given to the witness. But on
final taxation of costs the truth of the affidavit may be contested
and this allowance may be set aside in whole or in part as the facts
require. A witness shall not be allowed compensation for his
attendance in more than one case or on more than one side of the
same cage at the same time, but may elect in which of several cases
or on which side of the case, when he is summoned by both sides,
to claim his attendance; a person who is compelled to attend court
on other business shall not be paid as a witness.

Sec. 551. Rererer’s FEps.—The fees of referees are $5 to each for
every day spent in the business of the reference; but the parties
may agree, in writing, upon any other rate of compensation, and
thereupon such rates shall be allowed.

Sec. 552, OTHE.R FEES TO BE FIXFD BY GENERAL RULES OF THE DIS-
TRICT COURT.—LL it shall appear that services are required of clerks
of court, marshals or officers of the court, other than those for
Wl'uch‘ specific fees have been provided in this subchapter, the dis-
trict Judge shall by general rules provide for a scale of fees for
such other services, which scale shall be proportionate to the fees
in this subchapter provided for similar services.
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COSTS

Skc. 553. EACH PARTY RESPONSIBLE FOR HIS COSTS; FEES FOR SERVICE
OF PROCESS PAYABLE IN ADVANCE—Each party to any civil suit
instituted in the district court or any magistrate’s court of the
Canal Zone shall be responsible for the costs incurred by him in
such suit, and the marshal, constable or other officer, authorized to
execute any process in such cases, shall not execute the same unless
the fees allowed by law for the service of such process, shall be paid
in advance by the party seeking such process, unless such party to
the suit is entitled to prosecute the same in forma pauperis, as
provided in section 554.

SEc. 554. PROSECUTION OR DEFENSE OF SUITS IN FORMA PAUPERIS.—
Any citizen of the United States, entitled to commence any suit or
action in any court in the Canal Zone, may commence and prosecute
or defend to conclusion any such suit or action, without being
required to prepay fees or costs or give security therefor, before or
after bringing such suit or actton, upon filing in the said court a
statement, under oath, in writing, that because of his poverty he is
unable to pay the costs of said suit or action, or to give security for
same, and that he believes that he is entitled to the redress he seeks
by such suit or action, and setting forth the nature of the said cause
of action.

The opposing party in the suit, the clerk of the district court, or
his assistant, or the magistrate, as the case may be, may contest the
inability of the party to pay costs or his inability to furnish security
for same; and the contest shall be heard at such time as the court or
magistrate may determine.

Tf no contest is made upon the affidavit, or if the same is admitted
by the court or magistrate after the contest, it shall be the duty of
tge officers of the court thereafter to issue and serve all processes
and perform all duties on behalf of such party as in other cases,

Sgc. 555. CoSTS ORDINARILY ALLOWED TO PREVAILING PARTY.—Costs
shall ordinarily be allowed to the prevailing party as a matter of
course, but the court shall have power for special reasons to adjudge
that either party shall pay the costs of an action, or that the same be
divided as may be equitable.

Sro. 556. BILL OF COSTS AND TAXING OF COSTS IN DISTRICT COURT.— .o

The party in whose favor judgment is rendered in the district court
and who claims his costs, must within five days after the verdict or
notice of the decision of the court deliver to the clerk and to the
adverse party, or his attorney, a memorandum of the items of his
costs in the saction or proceeding, which memorandum must be
verified by the oath of the partﬁr, or his attorney or agent, or by the
clerk of his attorney, stating that to the best of his knowledge and
belief the items are correct and that the disbursements have been
necessarily incurred in the action or proceeding. A party dissatisfied
with the costs so claimed, may, within five days after notice of filing
of the bill of costs, file a motion to have the same taxed by the court
or the judge thereof in said action.

SEc. 557. WHAT COSTS MAY BE RECOVERED IN DISTRICT COURT.—In an
action pending in the district court, the prevailing party may recover
the following costs and no others:

For each witness necessarily produced by him, for each day’s
necessary attendance of such witness at the trial, the witness’
lawful fees. .

For each deposition lawfully taken by him, and produced in
evidence, $2.50.
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For original documents, deeds, or papers of any kind produced by
him, nothing.

For official copies of such documents, deeds, or papers, the lawful
fees necessarily paid for obtaining such copies. )

The lawful fees paid by him for the service of any process in the
action, and all lawful clerk’s fees paid by him.

Skc. 558. MAGISTRATE TO TAX COSTS IN HIS cOURT.—The costs in the
magistrate’s court shall be taxed by the magistrate without the filing
and service of a memorandum of costs as provided in section 556, and
upon such information as to magistrate and constable costs and other
costs and fees and mileage of witnesses as the magistrate may require.

SEc. 559. WHAT COSTS MAY BE RECOVERED IN MAGISTRATES’ COURTS.—
In an action pending before a magistrate, the plaintiff may recover
the following costs, and no others:

For each witness produced by him, for each day’s necessary
attendance at the trial, the witness’ lawful fees.

For each deposition lawfully taken by him and produced in
evidence, $2.50.

For original documents, deeds, or papers of any kind produced
by him, nothing.

For official copies of such documents, deeds, or papers, the lawful
fees necessarily paid for obtaining such copies.

The lawful fees paid by him for service of the summons and
other process in the action.

The lawful docket fee paid by him.

If the judgment is for the defendant, he may recover the following
costs, and no others:

For each witness produced by him, for each day’s necessary attend-
ance at the trial, the witness’ lawful fees.

For each deposition lawfully taken by him and produced in
evidence, $2.50.

For original documents, deeds, or papers of any kind produced by
him, nothing,

For official copies of such deeds or papers, the lawful fees neces-
sarily paid for obtaining such copies.

The lawful fees paid by him for service of any process in the
action.

Src. 560, CONTINUANCE, COSTS MAY BE IMPOSED AS CONDITION OF.—
When an application is made to a court or referee to postpone a
trial, the payment of costs occasioned by the postponement may be
imposed, in the discretion of the court or referee, as a condition of
granting the same.

SEc. 561, WHEN ACTION DISMISSED FOR WANT OF JURISDICTION.—If
an action is dismissed for want of jurisdiction, courts nevertheless
shall have power to render judgment for costs as justice may require.

SECURITY FOR COSTS

. SEc. 562. PLAINTIFF MAY BE REQUIRED TO GIVE.—The plaintiff in any
civil suit or proceedings in the district court or in either of the
magistrates’ courts may be ruled to give security for the costs upon
motion of the opposing party or of any officer of the court interested
in the costs accruing in said suit; and it shall be the duty of the court
to require the plaintiff to give such security for costs within a reason-
able time thereafter and not later than ten days after the motion
is presented to the court; and if the plaintiff shall fail to comply
with the order of the court within the time prescribed by the court
or judge thereof, the suit shall be dismissed.
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CRroOsS REFERENCHE
See also section 568.*

Sec. 563. NEW OR ADDITIONAL UNDERTAKING BY PLAINTIFF; FORM
OF SECURITY.—A new or additional undertaking may be ordered,
within such time as the court or judge may prescribe, upon proof
that the original undertaking is insufficient security, and failure
on the part of the plaintiff to comply with the order of the court,
or judge, within the time prescribed, shall cause the dismissal of the
suit.

The security for costs required by this subchapter may consist of
a money deposit, bond of a surety company, or cost bond with two
or more good and sufficient sureties; the form of such security to be
determined by the judge or magistrate of the court before whom
the proceedings are pending. If personal security is furnished, the
sureties must be residents of the Canal Zone, and no officer of the
court or attorney practicing before the court shall be accepted as
surety.

Szc. 564. Boxnps, wHAT TO AUTHORIZE—AIl bonds given as security
for costs shall authorize judgment against all of the obligors of the
said bonds, jointly and severally, for such costs, to be entered in the
final judgment of the case or special proceedings.

Skc. 565. SECURITY NOT REQUIRED FROM GOVERNMENT.—NoO securit
for costs shall be reguired of the United States, the Panama Canal,
or any of its dependencies or from the public administrator of the
Panama Canal. :

Sec. 566. SECURITY BY INTERVENOR OR COUNTERCLAIMANT.—Lhe
provisions of this subchapter, relating to security for costs, shall
apply to an intervenor ; and shall also apply to a defendant who seeks
a judgment against the plaintiff on a counterclaim, after the defend-
ant shall have discontinued his suit.

Src. 567. CosTS SECURED BY ATTACHMENT OR OTHER BOND.—When
the costs are secured by the provisions of an attachment or other
bond, filed by the party required to give satisfactory security for
costs, no further security shall be required.

CHAPTER 18—WRITS OF REVIEW, MANDATE, AND
PROHIBITION

WRIT OF REVIEW

SEc. 569. WRIT OF REVIEW DEFINED.—The writ of certiorari may be
denominated the writ of review.

Sec. 570. WHEN GRANTED BY DISTRICT COURT.—A writ of review
may be granted by the district court, when an inferior tribunal,
board, or officer, exercising judicial functions, has exceeded the juris-
diction of such tribunal, board, or officer, and there is no appeal, nor,
in the judgment of the court, any plain, speedy, and adequate remedy.

Sec. 571. ApprioaTioN FoR wrrt, HOw MADE—The application
must be made on the verified petition of the party beneficially inter-
ested, and the court may require a notice of the application to be
given to the adverse party, or may grant an order to show cause why
it should not be allowed, or may grant the writ without notice.

Sgc. 572. THE WRIT TO BE DIRECTED TO THE INFERIOR TRIBUNAL,
erc.—The writ may be directed to the inferior tribunal, board, or
officer, or to any other person having the custody of the record or
proceedings to be certified. When directed to a tribunal, the clerk,
if there be one, must return the writ with the transcript required.

Src. 573. CoNTENTS oF THE WRiT.—The writ of review must com-
mand the party to whom it is directed to certify fully to the district

1 8o in original.
3051°-—33——64
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court, at a specified time and place, a transcript of the record and
proceedings (describing or referring to them with convenient cer-
tainty), that the same may be reviewed by the court; and requiring
the party, in the meantime, to desist from further proceedings in the
matter to be reviewed.

Sec. 574. PROCEEDINGS IN INFERIOR COURT MAY BE STAYED, OR NOT.—
If a stay of proceedings be not intended, the words requiring the stay
must be omitted from the writ; these words may be inserted or
omitted, in the sound discretion of the court, but if omitted, the
power of the inferior court or officer is not suspended or the
proceedings stayed. :

Sec. 575. Service or THE wrrt.—The writ must be served in the
same manner as a summons in civil action, except when otherwise
expressly directed by the court.

Src. 576. THE REVIEW UNDER THE WRIT, EXTENT OF.—Llhe review
upon this writ can not be extended further than to determine whether
the inferior tribunal, board, or officer has regularly pursued the
authority of such tribunal, board, or officer.

Sgc. 577. A DEFECTIVE RETURN OF THE WRIT MAY BE PERFECTED;
HEARING AND JUDGMENT.—ILf the return of the writ be defective, the
court may order a further return to be made. When a full return
has been made, the court must hear the parties, or such of them as
may attend for that purpose, and may thereupon give judgment,
either affirming or annulling, or modifying the proceedings below.

Skc. 578. Cory OF THE JUDGMENT MUST BE SENT TO THE INFERIOR
TRIBUNAL—A copy of the judgment, signed by the clerk, must be
transmitted to the inferior tribunal, board, or officer having the
custody of the record or proceeding certified up.

__ Sgc. 579, JupemenT-rROLLS.—A copy of the judgment, signed by
the clerk, entered upon or attached to the writ and return, constitute
the judgment-roll.

WRIT OF MANDATE

Src. 580. MaNpare periNep.—The writ of mandamus may be
denominated the writ of mandate.

Src, 581. WHEN 18sUED BY DISTRIOT COURT.—It may be issued by
the district court, to any inferior tribunal, corporation, board, or
person, to compel the performance of an act which the law specially
enjoins, as a duty resulting from an office, trust, or station; or to
compel the admission of a party to the use and enjoyment of a right
or office to which he is entitled, and from which he is unlawfully
precluded by such inferior tribunal, corporation, board, or person.

Sec. 582. WRrIT, WHEN AND UPON WHAT T0 ISSUE—The writ must
be issued in all cases where there is not a plain, speedy, and adequate
remedy, in the ordinary course of law. It must be issued upon the
verified petition of the party beneficially interested.

Sec. 583. WRIT MAY BE EITHER ALTERNATIVE OR PEREMPTORY ; SUR-
sTANCE—The writ may be either alternative or peremptory. The
alternative writ must command the party to whom it is directed
immediately after the receipt of the writ, or at some other specified
time, to do the act required to be performed, or to show cause
before the court at a specified time and place why he has not done
so. The peremptory writ must be in a similar form, exeept that
the words requiring the party to show cause why he has not done
as commanded must be omitted and a return-day inserted.

Sxc. 584. I¥ THE APPLICATION BE WITHOUT NOTICE, THE ALTERNATIVE
WRIT MAY ISSUE, OTHERWISE, THE PEREMPTORY ; NOTICE AND DEFATLT.—
When the application to the court is made without notice to the
adverse party, and the writ is allowed, the alternative must be first
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issued; but if the application is upon due notice and the writ is
allowed, the peremptory may be issued in the first instance. With
the alternative writ and also with any notice of an intention to apply
for the writ, there must be served on each person against whom
the writ is sought a copy of the petition. The notice of the applica-
tion, when given, must be at least ten days. The writ can not be
granted by default. The case must be heard by the court, whether
the adverse party appears or not.

SEc. 585. THE ADVERSE PARTY MAY ANSWER UNDER OATH.—On the
return of the alternative, or the day on which the application for
the writ is noticed, the party on whom the writ or notice has been
served may answer the petition under oath, in the same manner as
an answer to a complaint in a civil action.

SEC. 586. APPLICANT NOT PRECLUDED BY ANSWER FROM OBJECTION
To ITS SUFFICIENCY—On the trial, the applicant is not precluded
by the answer from any valid objection to its sufficiency, and may
countervail it by proof either in direct denial or by way of avoidance.

Skc. 587. HEARINGS BY COURT.—LT no answer be made, the case must
be heard on the papers of the applicant.

Skc. 588. RECOVERY OF DAMAGES BY APPLICANT.—If judgment be
given for the applicant, he may recover the damages which he has
sustained as may be determined by the court or referee, upon a
reference to be ordered, together with costs; and for such damages
and costs an execution may issue; and a peremptory mandate must
also be awarded without delay.

Suc. 589. SrvicE or THE wrIT.—The writ must be served in the
same manner as a summons in a civil action, except when otherwise
expressly directed by order of the court. Service upon a majority
of the members of any board or body, is service upon the board or
body, whether at the time of the service the board or body was
in session or not.

Sgc. 590. PENALTY FOR DISOBEDIENCE TO THE WRIT.—When a per-
emptory mandate has been issued and directed to any inferior
tribunal, corporation, board, or person, if it appear to the court that
any member of such tribunal, corporation, or board, or such person
upon whom the writ has been personally served, has, without just
excuse, refused or neglected to obey the same, the court may, upon
motion, impose a fine not exceeding $1,000. In case of persistence
in 2 refusal of obedience, the court may order the party to be im-
prisoned until the writ is obeyed, and may make any orders necessary
and proper for the complete enforcement of the writ.

WRIT OF PROHIBITION

SEG. 591. WRIT OF PROHIBITION DEFINED.—The writ of prohibition
is the counterpart of the writ of mandate. It arrests the proceed-
ings of any tribunal, corporation, board, or person exercising judicial
functions, when such proceedings are without or in excess of the
jurisdiction of such tribunal, corporation, board, or person.

SEc. 592. WHERE AND WHEN WRIT ISSUED.—It may be issued by the
district court, to an inferior tribunal or to a corporation, board, or
person, in all cases where there is not a plain, speedy, and adequate
remedy in the ordinary course of law. Itis issued upon the verified
petition of the person beneficially interested. :

SEec. 593. WRIT MUST BE ETTHER ALTERNATIVE OR PEREMPTORY; FORM
oF.—The writ must be either alternative or peremptory. The alter-
native writ must command the party to whom it is directed to desist
or refrain from further proceedings in the action or matter specified
therein, until the further order of the district court, and to show
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cause before such court, at a specified time and place, why such party
should not be absolutely restrained from any further proceedings in
such action or matter. The peremptory writ must be in a similar
form, except that the words requiring the party to show cause why
he should not be absolutely restrained, and so forth, must be omitted,
and a return day inserted.

Sec. 594. CERTAIN PROVISIONS OF THE PRECEDING SUBCHAPTER APPLI-
caBLE—The provisions of sections 584 to 590 apply to this proceeding.

ISSUANCE, RETURN, AND HEARING

Sec. 595. WRITS OF REVIEW, MANDATE, AND PROHIBITION ; ISSUANCE,
RETURN, AND HEARING.—Writs of review, mandate, and prohibition
issued by the district court, may, in the discretion of the court, be
made returnable, and a hearing thereon be had at any time.

RULES OF PRACTICE

Src. 596. CERTAIN PRECEDING CHAPTERS APPLICABLE—EXxcept as
otherwise provided in this chapter, the provisions of chapters 4 to 16
of this code are applicable to and constitute the rules of practice in
the proceedings mentioned in this chapter.

CHAPTER 19.—SUMMARY PROCEEDINGS

CONFESSION OF JUDGMENT WITHOUT ACTION

Sec. 597. JUDGMENT MAY BE CONFESSED FOR DEBT DUE OR CONTINGENT
LIABILITY.—A judgment by confession may be entered without action,
either for money due or to become due, or to secure any person
against contingent liability on behalf of the defendant, or both, in
the manner prescribed by this subchapter. Such judgment may be
entered in any court having jurisdiction for like amounts.

SEc. 598. STATEMENT IN WRITING, AND FORM THEREOF.—A statement
in writing must be made, signed by the defendant and verified by
bis oath, to the following effect:

1. Tt must authorize the entry of judgment for a specified sum;

2. If it be for money due, or to become due, it must state concisely
the facts out of which it arose, and show that the sum confessed
therefor is justly due, or to become due;

. 8. If it be for the purpose of securing the plaintiff against a con-
tingent liability, it must state concisely the facts constituting the
liability, and show that the sum confessed therefor does not exceed
the same. *

Sgc. 599, FILING STATEMENT AND ENTEKING JUDGMENT.—The state-
ment must be filed with the clerk of the district court if the judgment
is to be entered in that court, who must Indorse upon it, a.ndbenter
of record, a judgment of such court for the amount confessed, with
$10 costs. The statement and affidavit, with the judgment «ind,orsed
thereupon becomes the judgment-roll. ’

Sec. 600. How, 1~ MAGISTRATES” COURTS.—In a magistrate’s court,
where the court has authority to enter the judgment, the statement
may be filed with the magistrate, who must thereupon enter in his
doctket, a judgment of his court for the amount confessed, with $3
costs.

SUBMITTING A CONTROVERSY WITHOUT ACTION

Sec. 601, COoNTROVERSY, HOW SUBMITTED WITHOUT AcTION.—Parties
to a question in difference, which might be the subjeet of a civil
action, may, without action, agree upon a case containing the facts
upon which the controversy depends, and present a submission of
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the same to any court which would have jurisdiction if an action
had been brought; but it must appear, by affidavit, that the con-
troversy is real and the proceedings in good faith, to determine
the rights of the parties. The court must thereupon hear and
determine the case, and render judgment thereon, as if an action
were depending.

Skc. 602. JUDGMENT ON, A8 IN OTHER CASES, BUT WITHOUT COSTS
PRIOR TO NOTICE OF TRIAL—Judgment must be entered as in other
cases, but without costs for any proceeding prior to the trial. The
case, the submission, and a copy of the judgment constitute the
judgment roll. v

SEc. 603. JUDGMENT MAY BE ENFORCED OR APPEALED FROM AS IN AN
acTioN.—The judgment may be enforced in the same manner as
if it had been rendered in an action, and is in the same manner
subject to appeal.

DISCHARGE OF PERSONS IMPRISONED ON CIVIL PROCESS

Qre. 604. PERSONS CONFINED MAY BE DISCHARGED.—Any person con-
fined in jail, on an execution issued on a judgment rendered in a
civil action, must be discharged therefrom upon the conditions in
this subchapter specified. .

Sgc. 605. NOTICE OF APPLICATION FOR DISCHARGE FROM PRISON.——

Such person must cause a notice in writing to be given to the plain-
tiff, his agent, or attorney, that at a certain time and place he will
apply to the judge of the district court for the purpose of obtaining
a discharge from his imprisonment.

Src. 606. SERVICE OF NOTICE—Such notice must be served upon
the plaintiff, his agent, or attorney, one day at least before the
hearing of the application.

Sro. 607. EXAMINATION BEFORE JUDGE—AL the time and place
specified in the notice, such person must be taken before such judge,
who must examine him under oath concerning his estate and prop-
erty and effects, and the disposal thereof, and his ability to pay the
judgment for which he is committed ; and such judge may also hear
any other legal and pertinent evidence that may be produced by the
debtor or the creditor.

Sgc. 608. INTERROGATORTES MAY BE IN WRITING.—The plaintiff in
the action may, upon such examination, propose to the prisoner any
interrogatories pertinent to the inquiry, and they must, if required
by him, be proposed and answered in writing, and the answer must
be signed and sworn to by the prisoner.

Sre. 609. Oaru o BE ApmINIsTERED.—If, upon the examination,
the judge is satisfied that the prisoner is entitled to his discharge, he
must administer to him the following oath, to wit:

“I, , do solemnly swear that I have not any estate,
real or personal, to the amount of $50, except such as is by law
exempted from being taken in execution; and that I have not an
other estate now conveyed or concealed, or in any way disposed of,
with design to secure the same to my use, or to hinder, delay, or
defraud my creditors, so help me God.”

Sgo. 610. OrbEr oF pIscHARGE—A fter administering the oath, the
judge must issue an order that the prisoner be discharged from
custody, and the officer, upon the service of such order, must dis-
charge the prisoner forthwith, if he be imprisoned for no other
cause.

Ske. 611. IF NOT DISCHARGED, PRISONER MAY AGAIN APPLY, WHEN.—
£ such judge does not discharge the prisoner, he may apply for his
discharge at the end of every succeeding ten days, in the same

.
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manner as above provided, and the same proceedings must thereupon
be had.

Sec. 612. DiscHArGeE FINAL~—The prisoner, after being so dis-
charged, is forever exempted from arrest or imprisonment for the
same debt, unless he be convicted of having willfully sworn falsely
upon his examination before the judge, or in taking the oath before
prescribed.

Judgment to remain  Spo, 613. JUDGMENT REMAINS IN FORCE—The judgment against

in force.

any prisoner who is discharged remains in full force against any
estate which may then or at any time afterward belong to him,
and the plaintiff may take out a new execution against the goods
and estate of the prisoner, in like manner as if he had never been
committed.

Dischargeorderedby ~ SEC. 614. PLAINTIFF MAY ORDER DISCHARGE OF PRISONER, WHO SHALL

Plaintift.

NOT THEREAFTER BE LIABLE TO IMPRISONMENT FOR THE SAME CAUSE OF
actroN.—The plaintiff in the action may at any time order the
prisoner to be discharged, and he is not thereafter liable to imprison-
ment for the same cause of action.

Plaintift to advance Sec. 615. PLAINTIFF TO ADVANGE FUNDS FOR SUPPORT OF PRISONER.—

funds for support o
prisoner.

Summary proceed

ings, possession of real

property.

Vol. 42, p. 1004,
U. & ¢, p. 1641

“ Forcible eniry,” de~
fined.

“¥Foreible detainer.”

Whenever a person is committed to jail on an execution issued on a
judgment recovered in a civil action, the creditor, his agent, or
attorney must advance to the jailer, on such commitment, sufficient
money for the support of the prisoner for one week, and must make
the like advance for every successive week of his imprisonment ; and
in case of failure to do so, the jailer must forthwith discharge such
prisoner from custody, and such discharge has the same effect as
if made by order of the creditor.

1 STMMARY PROCEEDINGS FOR OBTAINING POSSESSION OF REAL PROPERTY
IN CERTAIN CASES

(Cross IREFERENCE

Magistrates’ courts to have exclusive original jurisdiction of all actions for
the forcible entry and detainer of real estate, see section 7 of the Panama
Canal Act.

Sgrc., 616. Forcmre mNtry periNep.—Every person is guilty of a
foreible entry who either—

L. By breaking open doors, windows, or other parts of a house,
or by any kind of violence or circumstance of terror enters upon or
into any real property; or

2. Who, after entering peaceably upon real property, turns out
by force, threats, or menacing conduct, the party in possession.

Skc, 617. Forcmsre prrarser puriNep.—Every person is guilty of
a forcible detainer who either—

1. By force, or by menaces and threats of violence, unlawfully
holds and keeps the possession of any real property, whether the
same was acquired peaceably or otherwise; or

2. Who, in the nighttime, or during the absence of the occupant
of any lands, unlawfully enters upon real property, and who, after
demand made for the surrender thereof, for the period of five days,
refuses to surrender the same to such former occupant.

The occupant of real property, within the meaning of this sub-
division, is one who, within five days preceding such unlawful entry,
was in the peaceable and undisturbed possession of such lands.

>

“Unlawfuldetainer.”  SgEc, 618, UNLAWFUL DETAINER DEFINED.—A tenant of real prop-

erty, for a term less than life, is guilty of unlawful detainer:

By bolding after ter- 1. When he continues in possession, in person or by subtenant,

mination of lease,

of the property, or any part thereof, after the expiration of the
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term for which it is let to him, without the permission of his land-
lord, or the successor in estate of his landlord, if any there be; but
in case of a tenancy at will it must first be terminated by notice, as
prescribed in the Civil Code.

2. When he continues in possession, in person or by subtenant,
without the permission of his landlord, or the successor in estate
of his landlord, if any there be, after default in the payment of rent,
pursuant to the lease or agreement under which the property is
held, and three days’ notice, in writing, requiring its payment stat-
Ing the amount which is due, or possession of the property, shall have
been served upon him and 1f there is a subtenant in actual occupa-
tion of the premises, also upon such subtenant.

Such notice may be served at any time within one year after the
rent becomes due.

3. When he continues in possession, in person or by subtenant,
after a neglect or failure to perform other conditions or covenants
of the lease or agreement under which the property is held, includ-
ing any covenant not to assign or sublet, than the one for the pay-
ment of rent, and three days’ notice, in writing, requiring the per-
formance of such conditions or covenants, or the possession of the
property, shall have been served upon him, and if there is a sub-
tenant in actual occupation of the premises, also, upon such sub-
tenant. Within three days after the service of the notice, the tenant,
or any subtenant in actual occupation of the premises, or any mort-
gagee of the term, or other person interested in its continuance, may
perform the conditions or covenants of the lease or pay the stipu-
lated rent, as the case may be, and thereby save the lease from for-
feiture: Provided, That if the conditions and covenants of the lease,
violated by the lessee, cannot afterward be performed, then no notice,
as last prescribed herein, need be given to said lessee or his subtenant,
demanding the performance of the violated conditions or covenants
of the lease.

A tenant may take proceedings, similar to those prescribed in this
subchapter, to obtain possession of the premises let to a subtenant,
in case of his unlawful detention of the premises underlet to him.

4. Any tenant or subtenant assigning or subletting or committing
waste upon the demised premises, contrary to the conditions or cove-
nants of his lease, thereby terminates the lease, and the landlord, or
his successor in estate, shall upon service of three days’ notice to
quit upon the person or persons in possession, be entitled to restitu-
tion of possession of sucg demised premises under the provisions of
this subchapter.

Skc. 619. Service or Notice—The notices required by the preced-
ing section may be served, either:

1. By delivering a copy to the tenant personally; or

2. If he be absent from his place of residence, and from his usual
place of business, by leaving a copy with some person of suitable age
and discretion at either place, and sending a copy through the mail
addressed to the tenant at his place of residence; or

8. If such place of residence and business can not be ascertained,
or a person of suitable age or discretion there can not be found, then
by affixing a copy in a conspicuous place on the property, and also
delivering a copy to a person there residing, if such person can be
found ; and also sending a copy through the mail addressed to the
tenant at the place where the property is situated. Service upon 2
subtenant may be made in the same manner.

Skc. 620. Parties pEFENDANT—No person other than the tenant
of the premises and subtenant, if there be one, in the actual occupa-
tion of the premises when the complaint is filed, need be made parties
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defendant in the proceeding, nor shall any proceeding abate, nor the
plaintiff be nonsuited for the nonjoinder of any person who might
have been made party defendant, but when it appears that any of
the parties served with process, or appearing in the proceeding, are
guilty of the offense charged, judgment must be rendered against
him. In case a defendant has become a subtenant of the premises in
controversy after the service of the notice provided for by part two
of gection 618 upon the tenant of the premises, the fact that such
notice was not served on each subtenant shall constitute no defense
to the action.

In case a married woman be a tenant, or a subtenant, her coverture
shall constitute no defense; but in case her husband be not joined, or
unless she be doing business as a sole trader, an execution issued upon
a personal judgment against her can only be enforced against prop-
erty on the premises at the commencement of the action.

All persons who enter the premises under the tenant, after the
commencement of the suit, shall be bound by the judgment, the
same as if he or they had been made party to the action.

Szc. 621. Parties ¢eNuraLLY.—Except as provided in the preced-
ing section, the provisions of sections 86 to 110, relating to parties to
civil actions, are applicable to this proceeding.

Src. 622. CoMPLAINT MUST BE VERIFIED.—The plaintiff in his com-
plaint, which shall be verified, must set forth the facts on which he
seeks to recover, and describe the premises with reasonable certainty,
and may set forth therein any circumstances of fraud, force, or
violence, which may have accompanied the alleged forcible entry
or forcible or unlawful detainer, and claim damages therefor. In
case the unlawful detainer charged is after default in the payment
of rent, the complaint must state the amount of such rent. Upon
filing the complaint, a summons must be issued thereon.

Src. 623. SUMMONS, FORM AND SERVICE OF.—The summons must
require the defendant to appear and answer within three days after
the service of the summons upon him, and must notify him that if
he fails to so appear and answer, the plaintiff will apply to the court
for the relief demanded in the complaint. In all other respects the
summons, or any alias summons in such proceedings, must be issued
and served and returned in the same manner as summons in a civil
action.

Src. 624, Arrest—If the complaint presented establishes, to the
satisfaction of the magistrate, fraud, force, or violence, in the entry
or detainer, and that the possession held is unlawful, he may make
an order for the arrest of the defendant.

Sec. 625. Jupearent BY pErsvLT.—If, at the time appointed, the
defendant do not appear and defend, the court must enter his default
and render judgment in favor of the plaintiff as prayed for in the
complaint.

SEC. 626. DEFENDANT MAY APPEAR, AXD S0 FORTIL—On or before
the day fixed for his appearance, the defendant may appear and
answer or demur.

Sre. 627. SHOWING REQUIRED OF PLAINTIFF IN FORCIBLE ENTRY OR
DETAINER; OF DEFENDANT.—On the trial of any proceeding for any
forcible entry or forcible detainer, the plaintiff shall only be required
to show, in addition to the forcible entry or forcible detainer com-
plained of, that he was peaceably in the actual possession at the time
of the forcible entry, or was entitled to the possession at the time
of the forcible detainer. The defendant may show in his defense
that he or his ancestors, or those whose interest in such premises he
claims, have been in the quiet possession thereof for the space of one
whole year together next before the commencement of the proceed-
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ings, and that his interest therein is not then ended or determined;
and such showing is a bar to the proceedings.

Sec. 628. COMPLAINT MUST BE AMENDED IN CERTAIN CASES; CONTIN-
vaNcE—When, upon the trial of any proceeding under this sub-
chapter, it appears from the evidence that the defendant has been

ilty of either a forcible entry or a forcible or unlawful detainer,
and other than the offense charged in the complaint, the magistrate
must order that such complaint be forthwith amended to conform
to such proofs; such amendment must be made without any imposi-
tion of terms. No continuance shall be permitted upon account of
such amendment unless the defendant, by affidavit filed, shows to
the satisfaction of the court good cause therefor.

Skc. 629. JUDGMENT, WHAT IT SHALL DECLARE—ILf upon the trial
the finding of the court be in favor of the plaintiff and against the
defendant, judgment shall be entered for the restitution of the prem-
ises; and if the proceedings be for an unlawful detainer after neglect
or failure to perform the conditions or covenants of the lease or
agreement under which the property is held, or after default in the
payment of rent, the judgment shall also declare the forfeiture of
such lease or agreement.

AssESSMENT OF DAMAGES.—The court shall also assess the damages
occasioned to the plaintiff by any forcible entry, or by any forcible
or unlawful detainer, alleged in the complaint and proved on the
trial, and find the amount of any rent due, if the alleged unlawful
detainer be after default in the payment of rent. Judgment against
the defendant guilty of the forcible entry, or forcible or unlawiul
detainer, may entered in the discretion of the court either for
the amount of the damages and rent found due, or for three times
the amount so found.

ExecutioN.—When the proceeding is for an unlawful detainer
after default in the payment of rent, and the lease or agreement
under which the rent is payable has not by its terms expired, execu-
tion upon the judgment shall not be issued until the expiration of
five days after the entry of the judgment, within which time the
tenant, or any subtenant, or any mortgagee of the term, or any
other party interested in its continuance, may pay into court, for
the landlord, the amount found due as rent, with interest thereon,
and the amount of the damages found by the court for the unlaw-
ful detainer, and the costs of the proceedings, and thereupon the
judgment shall be satisfied and the tenant be restored to his estate.

SATISFAGTION OF JUDGMENT.—But if payment as here provided be
not made within five days, the judgment may be enforced for its
full amount, and for the possession of the premises. In all other
cases the jud ment may be enforced immediately.

Seg. 630. EFFECT OF AN APPEAL UPON THE JUDGMENT.—AN appesl
taken by the defendant shall not stay proceedings upon the judg-
ment unless the magistrate before whom the same was rendered so
directs.

Sxc. 631. Rutss or pracrice—Except as otherwise provided in
this subchapter the provisions of chapters 4 to 16 of this code are
applicable to, and constitute the rules of practice in the proceedings
mentioned in this subchapter.

Src. 632. APPEALS, HOW TAKEN, AND 80 FORTH.—The provisions
of sections 491 to 501 of this code, relative to appeals, except in so
far as they are inconsistent with the provisions of this subchapter,
apply to the proceedings mentioned in this subchapter.

Sro. 633. RELIEF AGAINST FORFEITURE OF LeAsE.—The court may
relieve a tenant against a forfeiture of a lease, and restore him to
his former estate, in case of hardship, where application for such
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relief is made within thirty days after the forfeiture is declared
by the judgment of the court, as provided in section 629. The
application may be made by a tenant or subtenant, or a mortgagee
of the term, or any person interested in the continuance of the
term. It must be made upon petition, setting forth the facts upon
which the relief is sought, and be verified by the applicant. Notice
of the application, with a copy of the petition, must be served on
the plaintiff in the judgment, who may appear and contest the
application. In no case shall the application be granted except on
condition that full payment of rent due, or full performance of
conditions or covenants stipulated, so far as the same is practicable,
be made.

CONTEMPTS. CHAPTER 20—CONTEMPTS

Summary punish-  SEC. 634, WHAT CONTEMPT OF COURT MAY BE PUNISHED SUMMARILY .—
mentinceriaineases. A person guilty of misbehavior in the presence of or so near a
court, judge, or magistrate as to obstruct the administration of jus-
tice, including the refusal of a person present in court to be sworn
as a witness or to answer as a witness when lawfully required, shall
be guilty of contempt, which the court may punish summarily,
by imprisonment in jail not exceeding ten days, or by fine not exceed-
ing $100, or by both such fine and imprisonment.

Order adjudging SEC. 635. ORDER ADJUDGING GUILT UNDER PRECEDING SECTION.—
gailt. When a contempt under section 634 is committed, an order must
be made, reciting the facts as occurring in such presence or proxim-
ity, adjudging that the person proceeded against is thereby guilty

of a contempt, and that he be punished as therein prescribed.
Furthercontempts.  SEC. 636. WHAT OTHER ACTS ARE CONTEMPTS OF COURT.—A person
guilty of any of the following acts may be punished as for contempt :

1. Disobedience of or resistance to a lawful writ, process, order,
judgment, or command of the district or a magistrate’s court, or
mjunction granted by the district court or judge;

2. Misbehavior of an officer of a court in the performance of his
official duties, or in his official transactions;

8. A failure to obey a subpeena duly served;

4. The rescue, or attempted rescue, of a person or property in the
custody of an officer by virtue of an order or process of a court held
by him,

Afidavitoffuetscon-  SEe, 637, ATFIDAVIT OF FACTS CONSITIUTING CONTEMPT—When 2
stibuting. contempt under section 636 is committed, an affidavit shall be pre-
sented to the court, judge, or magistrate of the facts constituting the
conternpt.
Warrant_of attach-  Spc. 638, A WARRANT OF ATTACHMENT MAY ISSUE, OR A NOTICE TO
mentmay lste. sEow 0AUSE—When a contempt under section 636 is committed, a
warrant of attachment may be issued to bring the person charged to
answer, or, without a previous arrest, a warrant of commitment may,
Notice toshow cause. UPoN notice, or upon an order to show cause, be granted; and no
warrant of commitment can be issued without such previous attach-
ment to answer, or such notice or order to show cause.
Dail, as matter of  SEC. 639. BAIL MAY BE GIVEN BY A PERSON ARRESTED UNDER SUCH
Tight. WARRANT.— W henever a warrant of attachment is issued, pursuant to
this chapter, the court, judge, or magistrate must direct, by an
indorsement on such warrant, that the person charoed may be let to
bail for his appearance, in an amount to be specifiedl in such
indorsement.
pomest and detention  SEC. 640. MARSHAL OR CONSTABLE MUST, TPON EXECUTING THE WAR-
¥ marshal, ete. BANT, ARREST AND DETAIN THE PERSON UNTIL DISCHARGED.—UPON exe-
cuting the warrant of attachment, the marshal or constable must
keep the person in custody, bring him before the court, judge, or
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magistrate and detain him until an order be made in the premises,
unless the person arrested entitle himself to be discharged, as pro-
vided in section 641.

Skc. 641, BAiL BOND, FORM AND CONDITIONS OF.—When a direction BailPbond.
to let the person arrested to bail is contained in the warrant of attach-
ment, or indorsed thereon, he must be discharged from the arrest,
upon executing and delivering to the officer, at any time before the
return day of the warrant, a written undertaking, with two sufficient
sureties, to the effect that the person arrested will appear on the
return of the warrant and abide the order of the court, judge, or
magistrate thereupon; or they will pay as may be directed, the sum
specified in the warrant.

Sgc. 642. QFFICER MUST RETURN WARRANT AND UNDERTAKING, IF Return by officer.
ANY.—The officer must return the warrant of arrest and undertaking,
if any, received by him from the person arrested, by the return day
specitied therein.

Suc. 643. Hearine.—When the person arrested has been brought Hesring.
up or appeared, the court, judge, or magistrate must proceed to
investigate the charge, and must hear any answer which the person
arrested may make to the same, and may examine witnesses for or
against him, for which an adjournment may be had from time to
time, if necessary.

SEC. 644. JUDGMENT AND PUNISHMENT, IF GUILTY.—Lhe court shall Judgment, punish-
determine whether the accused is guilty of contempt, and, if he be
adjudged guilty, he may be fined not exceeding $100, or imprisoned
not more than ten days, or both. If the contempt consists in the
violation of an injunction, the person guilty of such contempt may
also be ordered to make complete restitution to the party injured by
such violation.

Sgc. 645. Ir THE CONTEMPT IS THE OMISSION TO PERFORM ANY ACT, m}gmj’?r?g;g;gg e
THE PERSON MAY BE IMPRISONED UNTIL PERFORMANCE—When the ac.
contempt consists in the omission to perform an act which is yet
in the power of the person to perform, he may be imprisoned until
he have * performed it, and in that case the act must be specified in
the warrant of commitment.

Sgrc. 646. If A PARTY FAIL TO APPEAR, PROCEEDINGS.—When the Fallure of defendant
warrant of arrest has been returned served, if the person arrested ™"
do not appear on the return-day, the court, judge, or magistrate
may issue another warrant of arrest, or may order the undertaking
to be prosecuted, or both. If the undertaking be prosecuted, the
measure of damages in the action is the extent of the loss or injury
sustained by the aggrieved party by reason of the misconduct for
which the warrant was issued, and the costs of the proceedings.

Src. 647. ILLNESS SUFFICIENT CAUSE FOR NONAPPEARANCE OF PARTY lliness sufficlent ex-
ARRESTED ; CONFINEMENT UNDER ARRESTS FOR CONTEMPT.— W henever, by U afinement under
the provisions of this chapter, an officer is required to keep a person arrests for contempt.
arrested on a warrant of attachment in custody, and to bring him
before a court, judge, or magistrate, the inability, from illness or
otherwise, of the person to attend, is a sufficient excuse for not bring-
ing him up; and the officer must not confine a person arrested upon
the warrant in jail, or otherwise restrain him of personal liberty,
except so far as may be necessary to secure his personal attendance.

CHAPTER 21—ESCHEAT OF PROPERTY PESCHEAT OF

Spo. 648. WHAT PROPERTY ESCHEATS.—Lf an intestate decedent What property es-
leaves no husband, wife, or kindred, and there are no heirs to take "

his estate or any portion thereof, under subdivision 8 of section 402 Post, p. 1179.

1 8o in original.
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of the Civil Code, or if any person dies leaving any property in
his estate not disposed of by will, and there are no persons entitled
to succeed thereto under the laws of the Canal Zone, the same shall
escheat to the United States. .

Src. 649. ACTION TO DETERMINE RIGHT OF UNITED STATES TO
ESCHEATED PROPERTY.—Whenever the district attorney is informed
that any estate has escheated or is about to escheat to the United
States or that the property involved in any action or special pro-
ceeding has escheated or is about to escheat to the United States,
he may commence an action on behalf of the United States to deter-
mine its rights to said property or may intervene on its behalf
in any action or special proceeding affecting any such estate and
contest the rights of any claimant or claimants thereto. Such action
shall be commenced by filing a petition.

Descrierion or proPERTY.—There shall be set forth in such peti-
tion a description of the property, the name of the person’ last
possessed thereof, the name of the person, if any, claiming such
property, or any portion thereof, and the facts and circumstances
by virtue of which it is claimed the property has escheated.

ORDER REQUIRING INTERESTED PARTIES TO aprpEAR—Upon the filing
of such petition, the court must make an order requiring all per-
sons interested in the estate to appear and show cause, if any there
be, within sixty days from the date of the order, why such estate
should not vest in the United States. Notice of such order must
be given by posting in three public places in the Canal Zone for
four successive weeks prior to the date set for the hearing. Upon
the giving of such notice the court shall have full and complete
jurisdiction over the estate, the property, and the person of every-
one having or claiming any interest in the said property, and shall
have full and complete jurisdiction to hear and defermine the
issues therein, and render the appropriate judgment thereon.

Custopy oF sucH rroPERTY.—The property in such estates shall,
in the discretion of the court, be sold in the manner provided in
chapters 23 to 36 for the sale of property of a decedent’s estate, and
the proceeds deposited with the collector of the Panama Canal, to
be held for a period of five years from the date of the judgment
under section 650,

Jorxper o rarTiEs AXD ActroNs—In any proceeding brought by
the district attorney under this title any two or more causes of action
may be joined in the same Froceedings and in the same petition with-
out being separately stated, and it shall be sufficient to allege in the
petition that the decedent left no heirs to take the estate and the
failure of the heirs to appear and set up their claims in any such
proceeding, or in any proceeding for the administration of such
estate, shall be sufficient proof upon which to base the judgment in
any such proceeding or such decree of distribution.

Skc, 650. APPEARANCE, PLEADINGS, AND JUDGMENT.—AIL persons
named in the petition may appear and answer, and traverse or deny
the facts stated therein at any time before the time for answering
expires, and any other person claiming an interest in such estate may
appear and be made a defendant, by motion for that purpose in
open court within the time allowed for answering, and if no such
person appears and answers within the time, then judgment must be
rendered that the United States is the owner of the property in
such petition claimed;

But if any person appears and denies the title set up by the United
States, or traverses any material fact set forth in the petition, the
issue of fact must be tried as issues of fact ave tried in civil actions,
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If, after the issues are tried, it appears from the facts found or
admitted that the United States has good title to the property in
the petition mentioned, or any part thereof, judgment must be ren-
dered that the United States is the owner and entitled to the posses-
sion thereof.

Sec. 651. CLAIM TO ESCHEATED PROPERTY.—Within five years after
judgment in any proceeding had under this chapter, a person not a
party or privy to such proceeding may file a petition in the district
c}(;urt., fshowing his claim or right to the property, or the proceeds
thereof.

Said petition shall be verified, and, among other things, must state
the full name and the place and date of birth of the decedent;
whether or not such decedent was ever married, and if so, where,
when, and to whom; how, when, and where such marriage, if any,
was dissolved ; whether or not said decedent was ever remarried, and
if so, where, when, and to whom; the full names and the dates of
birth of lineal descendents and ascendents and of all other known
heirs, and the names and places of residence of all who are then sur-
viving; and such other information as may be required by the court.
If for any reason the petitioner is unable to set forth any of the
matters or things hereinabove required, he shall clearly state such
reason in his petition.

A copy of such petition must be served on the district attorney at
least twenty days before the hearing of the petition, who must
answer the same;

And the court must thereupon try the issue as issues are tried in
civil actions, and if it is determined that such person is entitled to
the property, or the proceeds thereof, it must order the property, if
it has not been sold, to be delivered to him, or if it has been sold
and the proceeds paid to the Collector of the Panama Canal, then it
must order the collector to pay the same.

All persons who fail to appear and file their petitions within the
time limited are forever barred.

Sec. 652. PROCEEDS OF PROPERTY TO BE COVERED INTO TREASURY.—
If no claim to the property or the proceeds thereof is filed within
the time specified in the preceding section, the court may, on appli-
cation of the district attorney, direct that the proceeds be covered
into the Treasury of the United States as miscellaneous receipts.

CHAPTER 22.—CHANGE OF NAMES

Seo, 653. J URIBDICTION.-—«-AEpliC&tiODS for change of names must
be heard and determined by the district court.

Sec. 654. APPLICATION TO CHANGE NAME, MADE TO DISTRICT COURT.—
All applications for change of names must be made to the division
of the district court where the person whose name is proposed to be
changed resides, by petition, signed by such person; and if such
person is under twenty-one years of age, if a male, and under the
age of eighteen years of age, if a female, by one of the arents, if
living, or if both be dead, then by the guardian; and if there be no
guardian, then by some near relative or friend.

The petition must specify the place of birth and residence of such
person, his or her present name, the name proposed, and the reason
for such change of name, and must, if the father of such person be
not living, name, as far as known to the petitioner, the near relatives
of such person, and their place of residence.

Skc. 655. ORDER TO SHOW CAUSE; PUBLICATION OF ORDER; PROOF OF
pUBLICATION.—Upon the filing of the said petition the court shall
thereupon make an order reciting the filing of the application, the
name of the person by whom it is filed and the name proposed, and
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directing all persons interested in said matter to appear before the
court, at a time and place specified, not less than four or more than
eight weeks from the time of making such order, to show cause why
the application for change of name should not be granted. A copy
of the order to show cause shall be posted by the clerk of the court
in three of the most public places in the division in which the court
is held, for a period of four successive weeks. Proof must be made
to the satisfaction of the court, of such posting, at the time of the
hearing of the application.

CHAPTER 23.—JURISDICTION OF DISTRICT COURT
OVER ESTATES OF DECEDENTS

Szc. 656. JURISDICTION OF DISTRICT COURT OVER THE ESTATE, WHEN
EXERCISED.—Wills must be proved, and letters testamentary or of
administration granted—

1. In the division of the district court of which the decedent was
a resident at the time of his death, in whatever place he may have
died;

2. In the division in which the decedent may have died, leaving
estate therein, he not being a resident of the Canal Zone;

3. In the division in which any part of the estate may be, the
decedent having died out of the Canal Zone, and not resident thereof
at the time of his death;

4. In the division in which any part of the estate may be, the
decedent not being a resident of the Canal Zone, and not leaving
estate in the division in which he died;

5. In all other cases, in the division where application for letters
is first made:

Provided, however, That all matters of probate handled by the
public administrator may be conducted in the Balboa division,
regardless of the residence of the decedent or the location of the
estate,

Sgc. 657. WHEN JURISDICTION OF DISTRICT COURT OVER TESTATES
DECIDED BY FIRST APPLICATION.—When the estate of the decedent is in
more than one division, he having died out of the Canal Zone, and
not having been a resident thereof at the time of hig death, or being
such nonresident, and dying within the Canal Zone, and not leaving
estate in the division where he died, the division of the district court
in which application is first made, for letters testamentary or of
administration, has exclusive jurisdiction of the settlement of the
estate.

CHAPTER 24—PROBATE OF WILLS

PETITION, NOTICE, AND PROOF

Sec. 658. CUSTODIAN OF WILL TO DELIVER SAME TO WHOM; PEN-
svry—~Every custodian of a will, within thirty days after receipt of
information that the maker thereof is dead, must deliver the same
to the division of the district court having jurisdiction of the estate,
or to the executor named therein, A failure to comply with the
provisions of this section makes the person failing responsible for
all damages sustained by anyone injured thereby.

Skc. 659. WHO MAY PETITION YOR PROBATE OF WiiL—Any executor,
devisee, or legatee named in any will, or any other person interested
in the estate, may, at any time after the death of the testator, petition
the division of the court having jurisdiction to have the will proved,
whether the same be in writing, in his possession or not, or is lost or
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destroyed, or beyond the jurisdiction of the Canal Zone, or a
nuncupative will.

Sec. 660. WHAT PETITION FOR PROBATE OF WILL MUST SHOW.—
A petition for the probate of a will must show:

1. The jurisdictional facts;

2. Whether the person named as executor consents to act, or
renounces his right to letters testamentary;

3. The names, ages, and residences of the heirs, legatees, and
devisees of the decedent, so far as known to the petitioner;

4. The probable value and character of the property of the estate;

5. 'ghe name of the person for whom letters testamentary are
prayed.

No defect of form or in the statement of jurisdictional facts
actually existing, shall make void the probate of a will.

Sec.” 661. WHEN EXECUTOR FORFEITS RIGHT TO LETTERS.—ILf the
person named in a will as executor, for thirty days after he has
knowledge of the death of the testator, and that he is named as
executor, fails to petition the proper division of the court for the
probate of the will, and that letters testamentary be issued to him,
he may be held to have renounced his right to letters, and the court
may appoint any other competent person administrator, unless good
cause for delay is shown.

Sec. 662. PoSSESSION OF WILL BY THIRD PERSON ; PRODUCTION OF.—
If it is alleged in any petition that any will is in the possession of
a third person, and the court is satisfied that the allegation is correct,
an order must be issued and served upon the person having possession
of the will, requiring him to produce it at a time named in the order.
If he has possession of the will and neglects or refuses to produce it
in obedience to the order, he may by warrant from the court be
committed to jail, and be kept in close confinement until he
produces it.

Sgrc. 663. NOTICE OF PETITION FOR PROBATE OF WILLS, HOW GIVEN.—
When the petition is filed, and the will produced, the clerk of the
court must set the petition for hearing by the court upon some day
not less than ten nor more than thirty days from the production of
the will. Notice of the hearing shall be given by such clerk by
publishing the same in a newspaper of general circulation in the
Canal Zone. If the notice is published in a weekly newspaper, it
must appear therein on at least three different days of publication;
and if in a newspaper published oftener than once a week, it shall
be so published that there must be at least ten days from the first to
the last day of publication, both the first and the last day being
included. .

Sgc. 664. NOTTIFICATION OF TIME FOR PROBATE OF WiLL—Copies of
the notice of the time appointed for the probate of the will must be
addressed to the heirs of the testator and the devisees and legatees
named in the will at their places of residence, if known to the
petitioner, and deposited in the post office, at least ten days before
the hearing. If their places of residence be not known, the copies
of notice may be addressed to them, and deposited in the post oflice
at the place where the proceedings are pending. A copy of the same
notice must in like manner be mailed to the person named as
executor, if he be not the petitioner; also, to any person named as
coexecutor not petitioning, if their places of residence be known.
Proof of mailing the copies of the notice must be made at the hearing.
Personal service of copies of the notice at least ten days before the
day of hearing is equivalent to mailing.
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Skc. 665. ORDER TO ENFORCE PRODUCTION OF WILLS OR ATTENDANCE
oF witxEsses.—The judge of the district court may at any time make
and issue all necessary orders and writs to enforce the production of
wills and the attendance of witnesses.

Sec. 666. HEARING PROOF OF WILL AFTER PROOF OF SERVICE OF
worroe.—At the time appointed for the hearing, or the time to which
the hearing may have been postponed, the court, unless the parties
appear, must require proof that the notice has been given, which
being made, the court must hear testimony in proof of the will.

Skc. 667. WHO MAY APPEAR AND CONTEST THE WILL—ANy person
interested may appear and contest the will. Devisees, legatees, or
heirs of an estate may contest the will through their guardians, or
attorneys appointed by themselves or by the court for that purpose;
but a contest made by an attorney appointed by the court does not
bar a contest after probate by the party so represented, if commenced
within the time provided in section 682; nor does the nonappointment
of an attorney by the court of itself invalidate the probate of a will.

SEec. 668. PROBATE OF WILLS NOT CONTESTED.—If no person appears
to contest the probate of a will, the court may admit it to probate
on the testimony of one of the subscribing witnesses only, if he
testifies that the will was executed in all particulars as required by
law, and that the testator was of sound mind at the time of its exe-
cution. If it appears at the time fixed for the hearing that none of
the subscribing witnesses reside in the Canal Zone, but that the depo-
sition of one of them can be taken elsewhere, the court may direct it
to be taken, and may authorize a photographic copy of the will to
be made and to be presented to such witnesses on his examination,
who may be asked the same questions with respect to it and the
handwriting of himself, the testator, and the other witness, as would
be pertinent and competent if the original will were present. If
neither the attendance in court nor the deposition of any of the
subseribing witnesses can be procured, the court may admit the will
to probate upon the testimony of any other witness as provided in
section 675.

Skc. 669, Crerx’s REcorRD.—~When the court admits a will to pro-
bate it must be recorded in the minutes by the clerk, with the nota-
tion: “Admitted to probate (giving date).”

Sec. 670. Oroerarmic wiLrs.—An olographic will may be proved

in the same manner that other private writings are proved.
_ SEc. 671, ProBATE OF WILL DETAINED OUTSIDE zoNE.—1f it is alleged
in any petition that any will of any person who at the time of his
death was a resident of the Canal Zone is detained beyond the juris-
diction of the zone, in a court of any State or foreign country, and
that such will can not be produced for probate in the zone, and the
court is satisfied that the allegations are true, a copy of the will duly
authenticated may be proved, allowed, and admitted to probate in
the zone in lieu of the original will, and have the same force and
effect as the original will. The same proof shall be required in order
to admit the will to probate in the zone as would be required under
the provisions of this chapter if the original will were produced.

The court may authorize a photographic copy of the will to be
presented to the subscribing witness upon his examination in court,
or by deposition as provided in section 668, and such witness may be
asked the same questions with respect to it, and the handwriting of
himself, the testator, and the other witness, as would be pertinent
and competent if the original will were present,
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CONTESTING PROBATE OF WILL Contesting probate.

Sec. 672. CONTESTANTS TO FILE GROUNDS OF CONTEST, AND PETI- ,Grounds of, to be
TIONER To REPLY.—If anyone appears to contest the will, he must o
file written grounds of opposition to the probate thereof, and serve
a copy on the petitioner and other residents of the Canal Zone inter-
ested in the estate, any one or more of whom may demur thereto, Demurrerthereto.
upon any of the grounds of demurrer provided for in sections 135
to 139. If the demurrer is sustained, the court must allow the con-
testant a reasonable time, not exceeding ten days, within which to
amend his written opposition. If the demurrer is overruled, the
petitioner and others interested may jointly or separately answer Answer.
the contestant’s grounds, traversing, or otherwise obviating or avoid-
ing the objections. Any issues of fact thus raised, involving:

1. The competency of the decedent to make a last will and Isuss of fact in-
testament ; votved:

2. The freedom of the decedent at the time of the execution of
the will from duress, menace, fraud, or undue influence;

3. The due execution and attestation of the will by the decedent
or subscribing witnesses; or,

éltl Any other questions substantially affecting the validity of the
will;

Must, on request of either party in writing (filed at least ten , Right to triel by
days prior to the day set for the hearing), be tried by a jury. If ="
no jury is demanded, the court must try and determine the issues
joined. On the trial, the contestant is plaintiff and the petitioner
is defendant.

Src. 673. How JURY OBTAINED AND TRIAL HAD.—When a jury is  lmpencling, eic., of
demanded, the district court must impanel a jury to try the case, in )
the manner provided for impaneling trial juries in said court,
and the trial must be conducted in accordance with the provisions
of sections 279 to 303. A trial by the court must be conducted as
provided in sections 304 to 807.

Skc. 674. VERDICT OF THE JURY; JUDGMENT.—The jury, after hear- | Verdict and judg
ing the case, must return a special verdict upon the issues sub- '
mitted to them by the court, upon which the judgment of the
court must be rendered, either admitting the will to probate or re-
jecting it. In either case, the proofs of the subscribing witnesses must
be reduced to writing. If the will is admitted to probate, the judg-
ment, will, and proofs must be recorded.

SEC. 675. WITNESSES, WHO AND HOW MANY TO BE EXAMINED; PROOF , Witnesses, examins:
OF HANDWRITING ADMITTED, WHEN.—If the will is contested, all the
subscribing witnesses who are present in the Canal Zone, and who
are of sound mind, must be produced and examined; and the death,
absence, or insanity of any of them must be satisfactorily shown
to the court. If none of the subscribing witnesses reside in the
Canal Zone at the time appointed for proving the will, the court may
admit the testimony of other witnesses to prove the sanity of the Proofofhandwriting
testator and the execution of the will; and, as evidence of the execu-
tion, it may admit proof of the handwriting of the testator and of
the subscribing witnesses, or any of them.

Srkc. 676. TESTIMONY REDUCED TO WRITING FOR FUTURE EVIDENCE.—  Testimony rednioss
The testimony of each witness, rednced to writing and signed by him, :
shall be good evidence in any subsequent contests concernin, the
validity of the will, or the sufficiency of the roof thereof, if the
witness be dead, or has permanently removed irom the Canal Zone.

Sgc. 677. Ir PROVED, CERTIFICATE TO BE ATTACHED.—II the court 1s Cerifaie  fo, be
satisfied, upon the proof taken, or from the facts found by the proved. ’
jury, that the will was duly executed, and that the testator at the

3051°—33——65
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time of its execution was of sound and disposing mind, and not
acting under duress, menace, fraud, or undue influence, a certificate
of the proof and the facts found, signed by the judge and attested
by the seal of the court, must be attached to the will.

Sec. 678. WiLL AND PROOF TO BE FILED AND RECORDED.—The will,
and a certificate of the proof thereof, must be filed and recorded
by the clerk, and the same, when so filed and recorded, shall con-
stitute part of the record in the cause or proceeding. All testimony
shall be filed by the clerk.

PROBATE OF FOREIGN WILLS

Skc. 679. WILLS PROVED IN STATES OR FOREIGN coUNTRIES.—All wills
duly proved and allowed in any State of the United States, or in
any foreign country or State, may be allowed and recorded in the
division of the district court in which the testator shall have left
any estate, or shall have been a resident, at the time of his death.

Sec. 680. ProBaTE OF FOREIGN WILL—When a copy of the will,
and the order or decree admitting same to probate, duly authenti-
cated, shall be produced by the executor, or by any other person
interested in the will, with a petition for letters, the same must be
filed, and the clerk of the court must appoint a time for the hear-
ing; notice whereof must be given as hereinbefore provided for an
original petition for the probate of a will.

Sec. 681l. HEARING PROOFS OF PROBATE OF FOREIGN WILL—If, on
the hearing, it appears upon the face of the record that the will
has been proved, allowed, and admitted to probate in any State of
the United States, or in any foreign country, and that it was exe-
cuted according to the law of the place in which the same was made,
or in which the testator was at the time domiciled, or in conformity
with the laws of the Canal Zone, it must be admitted to probate,
and have the same force and effect as a will first admitted to pro-
Eﬁte in the zone, and letters testamentary or of administration issued

ereon.

CONTESTING WILYL AFTER PROBATE

SEc. 682, THE PROBATE MAY BE CONTESIED WITHIN ONE YBAR~When
a will has been admitted to probate, any person interested may, at
any time within one year after such probate, contest the same or the
validity of the will. " For that purpose he must file in the division
of the court in which the will was proved a petition in writine, con-
taining his allegations against the validity of the will or aeainst
the sufficiency of the proof, and praying that the probate nﬁy be
revoked. ‘

Suc. 683. CITATION TO BE ISSUED TO PARTIES INTERESTED.—Upon
filing the petition, and within one year after such probate, a cita-
tion must be issued to the executor of the will, or to the administra-
tor with the will annexed, and to all the legatees and devisees
mentioned in the will, and heirs residing in the Canal Zone, so far
as known to the petitioner or to their guardians, if any of them
are minors, or to their personal representatives, if any of them are
dead, requiring them to appear before the court on some dav
therein specified, to show cause why the probate of the will should
not be revoked. i

Sec. 684. THE HEARING HAD ON PROOF OF sERvICE—At the time
appointed for showing cause, or at any time to which the hearing
1s postponed, proof having been made of service of the citation upon
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all of the persons named therein, the court must proceed to try the
1s§ﬁes of fact joined in the same manner as an original contest of a
will.

Sec. 685. PETITIONS TO REVOKE PROBATE OF WILL TRIED BY JURY OR
COURT; JUDGMENT, WHAT.—In all cases of petitions to revoke the
probate of s will, wherein the original probate was granted without
a contest, on written demand of either party, filed three days prior
to the hearing, a trial by jury must be had, as in cases of the contest
of an original petition to admit a will to probate. If, upon hearing
the proofs of the parties, the jury shall find, or, if no jury is had,
the court shall decide, that the will is for any reason invalid, or
that it is not sufficiently proved to be the last will of the testator,
the probate must be a,nnuﬁ)ed and revoked.

Sec. 686. ON REVOCATION OF PROBATE, POWERS OF EXECUTOR, AND
80 FORTH, CEASE, BUT NOT LIABLE FOR ACTS IN Goob FATTH.—Upon the
revocation being made, the powers of the executor or administrator
with the will annexed, must cease; but such executor or adminis-
trator shall not be liable for any act done in good faith previous
to the revocation.

Sko. 687. CosTs AND EXPENSES, BY wHoM PAm.—The fees and
expenses must be paid by the party contesting the validity or pro-
bate of the will, ifp the will or probate is confirmed. If the probate
is revoked, the costs must be paid by the party who resisted the
(Iievoca,tion, or out of the property of the decedent, as the court

irects.

Sro. 688. PROBATE, WHEN CONCLUSIVE; ONE YEAR AFTER REMOVAL
OF DISABILITY GIVEN TO INFANTS AND oTHERS.—If no person, within
one year after the probate of a will, contest the same or the validity
thereof, the probate of the will is conclusive; saving to infants and
persons of unsound mind, a like period of one year after their
respective disabilities are removed.

PROBATE OF LOST OR DESTROYED WILL

Sec. 689. PROOF OF LOST OR DESTROYED WILL TO BE TAKEN.—When-
ever any will is lost or destroyed, the district court must take proof
of the execution and validity thereof and establish the same; notice
to all persons interested being first given, as prescribed in regard to
proofs of wills in other cases. All the testimony given must be
reduced to writing, and signed by the witnesses.

Sgc. 690. PROBATE OF WILLS LOST; PUBLIC CALAMITY.—No will shall
be proved as a lost or destroyed will, unless the same is proved to
have been in existence at the time of the death of the testator, or is
shown to have been fraudulently or by public calamity destroyed
in the lifetime of the testator, without his knowledge, or unless its
provisions are clearly and distinctly proved by at least two credible
witnesses: Provided, however, That 1f the testator be committed to
any hospital for the insane in the Canal Zone and after such com-
mitment his last will and testament be destroyed by public calamity,
and the testator is never restored to competency, then after the death
of the said testator, his said last will may be probated as though it
were in existence at the time of the death of the testator.

Sgc. 691. To BE CERTIFIED, RECORDED, AND LETTERS THEREON .,

cranTED—When a lost will is established, the provisions thereof
must be distinctly stated and certified by the judge, under his hand
and seal of the court, and the certificate must be filed and recorded
as other wills are filed and recorded, and letters testamentary or of
administration, with the will annexed, must be issued thereon in the
same manner as upon wills produced and duly proved. The testi-
mony must be reduced to writing, signed, certified, and filed as in
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other cases, and shall have the same effect as evidence as provided
in section 676.

Src. 692. COURT TO RESTRAIN INJURIOUS ACTS OF EXECUTORS OR
ADMINISTRATORS DURING PROCEEDINGS TO PROVE LosT WiLL—If, before
or during the pendency of an application to prove a lost or destroyed
will, letters of administration are granted on the estate of the
testator, or letters testamentary of any previous will of the testator
are granted, the court may restrain the administrators or executors,
so appointed, from any acts or proceedings which would be injurious
to the legatees or devisees claiming under the lost or destroyed will.

PROBATE OF NUNCUPATIVE WILL

Sec. 693. NUXCUPATIVE WILLS, WHEN AND HOW ADMITTED TO
rroBATE.—Nuncupative wills may at any time, within six months
after the testamentary words are spoken by the decedent, be admitted
to probate, on petition and notice as provided in sections 658 to 671.
The petition, in addition to the jurisdictional facts, must allege that
the testamentary words or the substance thereof were reduced to
writing within thirty days after they were spoken, which writing
must accompany the petition,

Skc. 694. ADDITIONAL REQUIREMENTS IN PROBATE OF NUNCUPATIVE
witLs.—The district court must not receive or entertain a petition
for the probate of a nuncupative will until the lapse of ten days from
the death of the testator, nor must such petition at any time be acted
on until the testamentary words are, or their substance is, reduced
to writing and filed with the petition, nor until the surviving husband
or wife (1f any), and all other persons resident in the Canal Zone
interested in the estate are notified as hereinbefore provided.

Sro. 695. CONTESTS AND APPOINTMENTS TO CONFORM TO PROVISIONS
48 10 ormer wins.—Contests of the probate of nuneupative wills
and appointments of executors and administrators of the estate
devised thereby must be had, conducted, and made as hereinbefore
provided in cases of the probate of written wills,

CHAPTER 28~EXECUTORS AND ADMINISTRATORS,
;lgf([}%ﬁ:i LETTERS, BONDS, REMOVALS, AND SUSPEN-
MLULUN .

LETTERS TESTAMENTARY AND OF ADMINISTRATION WITH THE WILL
ANNEXED, IIOW AND T0 WHOM ISSUED

Sue. 696, Trust coprpaNies As ExrcvTons.—Corporations or asso-
ciations authorized to conduct the business of a trust company in the
Canal Zone may be appointed to act as an executor, administrator,
guardian of estates, assignee, receiver, depositary, or trustee in like
manner as individuals.

Oarg—In all cases in which it is required that an executor,
administrator, guardian of estates, assignee, receiver, depositary or
trustee, shall qualify by taking and subscribing an oath, or in which
an affidayit is required, it shall be a sufficient qualification by such
corporation if such oath be taken and subscribed or such affidavit be
made by the president, vice-president, secretary, manager, trust offi-
cer, or assistant trust officer; provided, any such appointment as
guardian shall apply to the estate only, and not to the person.

Sec. 697. Issur oF nerrers.—If no objection is made as provided
in section 700, the court admitting a will to probate, after the same
is proved and allowed, must issue letters thereon to the persons
named therein as executors who are competent to discharge the trust,
unless they or either of them have renounced their right to letters.
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Skc. 698. WHO INCOMPETENT AS EXECUTOR—NO0 person is competent
lt)ots.m:ve as executor who, at the time the will is admitted to pro-

ate, is:

1. Under the age of majority;

2. Convicted of an infamous crime;

3. Adjudged by the court incompetent to execute the duties of the
trust by reason of drunkenness, improvidence, or want of under-
standing or integrity.

_ Sec. 699. WHEN NO EXECUTOR IS NAMED IN WILL—If no executor
is named in the will, or if the sole executor or all the executors
therein named are dead, or incompetent, or renounce, or fail to appl
for letters, or to appear and qualify, letters of administration wit
the will annexed must be issued as designated and provided for in
granting of letters in case of intestacy.

Sec. 700. INTERESTED PARTIES MAY FILE OBJECTIONS.—Any person
interested in the estate or will may file objections in writing to grant-
ing letters testimentary to the persons named as executors or any
of them, and the objections must be heard and determined by ths
court; a petition may, at the same time, be filed for letters of adminis-
tration with the will annexed.

Src. 701. MARRIED WOMAN MAY BE EXECUTRIX.—A. married woman
may be appointed an executrix. The authority of an executrix, who
was unmarried when appointed, is not extinguished nor affected by
her marriage.

Sro. 702. ExecuTor or AN ExECUTOR—No executor of an executor
shall, as such, be authorized to administer on the estate of the first
testator, but on the death of the sole or surviving executor of any
last will, letters of administration with the will annexed, of the
estate of the first testator, left unadministered, must be issued.

Seo. 708. LETTERS OF ADMINISTRATION WHERE MINOR EXECUTOR.—
Where a person absent from the Canal Zone, or a minor, is named
executor—if there is another executor who accepts the trust and
qualifies—the latter may have letters testamentary and administer
the estate until the return of the absentee or the majority of the
minor, who may then be admitted as joint executor. If there is no
other executor, letters of administration, with the will annexed,
must be granted; but the court may, in its discretion, revoke them
on the return of the absent executor or the arrival of the minor at
the age of majority.

SEC. 704. ACTS OF A PORTION OF EXECUTORS VALID—When all the
executors named are not appointed by the court, those appointed
have the same authority to perform all acts and discharge the trust,
required by the will, as effectually for every purpose as if all were
appointed and should act together; where there are two executors
or administrators, the act of one alone shall be effectual, if the other
is absent from the Canal Zone, or laboring under any legal disability
from serving, or if he has given his co-executor or co-administrator
authority, in writing, to act for both ; and where there are more than
two executors or administrators, the act of a majority is valid.

Sec. 705. AUTHORITY OF ADMINISTRATORS WITH WILL ANNEXED;
LETTERS, HOw I8sUED.—A dministrators with the will annexed have the
same authority over the estates which executors named in the will
would have, and their acts are as effectual for all purposes. Their
lettersfmust be signed by the clerk of the court, and bear the seal
thereof.

FORM OF LETTERS

Sxc. 706. ForM OF LETTERS TESTAMENTARY.—Letters testamentary
must be substantially in the following form:
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“ Canal Zone, ———— division

“ The last will of A. B., deceased, a copy of which is hereto annexed,
having been proved and recorded in the ——— division of the district
court, C. D., who is named therein as such, is hereby appointed
executor.

“ Witness, G. H., clerk of the district court, with the seal of the
court affixed the —— day of ———, A. D., 19—.

“[seaL.]

“ By order of the court: “G. H.. Clok?
. H., Clerk.

Src. 707. FoRM OF LETTERS OF ADMINISTRATION WITH THE WILL
ANNEXED.—Letters of administration, with the will annexed, must be
substantially in the following form:

“ Canal Zone, ——— division

“ The last will of A. B., deceased, a copy of which is hereto annexed,
having been proved and recorded in the ——— division of the
district court, and there being no executor named in the will (or as the
case may be), C. D. is hereby appointed administrator with the will
annexed.

“ Witness, G. H., clerk of the district court, with the seal of the
court affixed, the day of ———, A. D., 19—,

“IsmaL.]

“ By order of the court:
“@G. H., Clerk.”

_ Suc. 708. ForM OF LETTERS OF ADMINISTRATION.—Letters of admin-
istration must be signed by the clerk, under the seal of the court,
and substantially in the following form:

% Canal Zone, division

_ %0, D. is heveby appointed administrator of the estate of A. B.,
deceased.

“ [span.]

“Witness, G. H., clerk of the district court, with the seal thereof
affixed, the day of ——— A. D. 19—,

“ By order of the court:
“G. H., Clerk.”

LETTERS OF ADMINISTRATION, TO WIOM AND THE ORDER
IN WHICH THEY ARE GRANTED

Sec. 709. OrDER OF PERSONS ENTITLED TO ADMINISTER.—A dministra-
tion of the estate of a person dying intestate must be granted to some
one or more of the persons hereinafter mentioned, the relatives of the
deceased being entitled to administer only when they are entitled
to succeed to his estate or some portion thercof: and they are,
respectively, entitled thereto in the following order: ‘

1. The surviving husband or wife, or some competent person
whom he or she may request to have appointed.
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2. The children.

3. The father and mother.

4. The brothers and sisters.

5. The grandchildren.
est&t The next of kin entitled to share in the distribution of the

ate.

7. The public administrator.

8. The creditors.

9. Any person legally competent.

If the decedent was a member of a partnership at the time of
his decease, the surviving partner must in no case be appointed
administrator of his estate. This section shall apply to the rela-
tives of the previously deceased spouse of decedent when entitled to
succeed to some portion of the estate under subdivision 8 of section
402 of the Civil Code.

Src. 710. RELATIVES OF WHOLE BLOOD PREFERRED TO HALF BLOOD.—
Of several persons claiming and equally entitled to administer
gela(t)t(ives of the whole blood must be preferred to those of the half

lood.

Sec. 711, IN DISCRETION OF COURT TO APPOINT ADMINISTRATOR,
wHEN.—When there are several persons equally entitled to the
administration, the court may grant letters to one or more of them;
and when a creditor is claiming letters the court may, in its dis-
cretion, at the request of another creditor, grant letters to any other
person legally competent.

Src. 712. WHEN MINOR OR INCOMPETENT ENTITLED, WHO APPOINTED
ApMiINIETEATOR—IT any person entitled to administration is a minor,
or an incompetent person, letters must be granted to his or her
guardian, or any other person entitled to letters of administration, in
the discretion of the court.

Sec. 718. WHO ARE INCOMPETENT TO ACT AS ADMINISTRATORS.—NO .

person is competent or entitled to serve as administrator or admin-
istratrix who is:

1. Under the age of majority.

2. Not a bona fide resident of the Canal Zone.

3. Convicted of an infamous crime.

4. Adjudged by the court incompetent to execute the duties of
the trust by reason of drunkenness, improvidence, or want of
understanding or integrity.

SEC. 714. MARRIED WOMAN MAY BE ADMINISTRATRIX.—A married
woman may be appointed administratrix. When an unmarried
woman appointed administratrix marries, her authority is not
thereby extinguished.

PETITION AND CONTEST FOR LETTERS AND ACTION THEREON

Sgc. 715. PETITION FOR LETTERS, HOW MADE.—Petitions for letters
of administration must be in writing, signed by the applicant or
his counsel, and filed with the clerk of the court, stating the facts
essential to give the court jurisdiction of the case, and when known
to the applicant, he must state the names, ages, and residences of
the heirs of the decedent, and the value and character of the
property. If the jurisdictional facts exist, and are proved at the
hearing but are not fully set forth in the petition, the decree or
order of administration and subsequent proceedings are not void
on account of such want of jurisdictional averments.

Spc. 716. LETTERS OF ADMINISTRATION, WHEN GRANTED.—Letters
of administration may be granted by the court at any time appointed
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for the hearing of the application, or at any time to which the
hearing is continued or postponed.

Src. 717. DATE FOR AXD NOTICE OF HEARING—When a petition
praying for letters of administration is filed, the clerk of the court
must set the petition for hearing by the court, and give notice
thereof by causing a notice to be posted at the courthouse which
notice shall contain the name of the decedent, the name of the
applicant, and the time at which the application will be heard.
Such notice must be given at least ten days before the hearing.
The clerk shall cause similar notice to be mailed to the heirs of the
decedent named in the petition, at least ten days before the hearing,
addressed to them at their respective post-office addresses, as set
forth in the petition, otherwise at the place where the proceedings
are pending.

Sec. 718. CoNTESTING APPLICATION.—AnNy person interested may
contest the petition, by filing written opposition thereto, on the
ground of the incompetency of the applicant, or may assert his
own rights to the administration and pray that letters be issued to
himself. In the latter case the contestant must file a petition and
give the notice required for an original petition, and the court must
hear the two petitions together.

Skc. 719. HeariNe or AppLIcaTION.—On the hearing, it being first
proved that notice has been given as herein required, the court
must hear the allegations and proofs of the parties, and order the
issuing of letters of administration to the party best entitled thereto.

Src. 720. EVIDENCE OF NOTICE—An entry in the minutes of the
court, that the required proof was made and notice given, shall be
conclusive evidence of the fact of such notice.

Sec. 721.—GRANT T0 ANY APPLICANT.—Letters of administration
must be granted to any applicant, though it appears that there are
other persons having better rights to the administration, when such
persons fail to appear and claim. the issuing of letters to themselves.

Sue. 722, Wiar PROOFS MUST BE MADE BEFORE GRANTING LETTERS
oF ADMINISTRATION.—Before letters of administration are granted
on the estate of any person who is represented to have died
intestate, the fact of his dying intestate must be proved by the
testimony of the applicant or others: and the court may also examine
any other person concerning the time, place, and manner of his
death, the place of his residence at the time, the value and character
of his property, and whether or not the decedent left any will,
and may compel any person to attend as a witness for that purpose.

Sec. 723. LETTrRS MAY BE GRANTED TO OTHERS THAN THOSE
exmiTLep.—Administration may be granted to one or more competent
persons, although not otherwise entitled to the same, at the writ-
ten request of the person entitled, filed in the court. When the
person entitled is a nonresident of the Canal Zone, affidavits, taken
ex parte before any officer authorized by the laws of the Canal Zone
to take aeknpwiedgme;}t and administer oaths out of the Canal Zone,
may be received as prima facie evidence of the identity of the party
if {ree from suspicion, and the fact is established to the satisfaction
of the court.

SEc. 724. REQUESTS FOR SPECIAL NOTICE OF PROCEEDINGS ; GIVING
NOTICES § FINDING REGARDING NOTICES.—AL any time after the issuance
of letters testamentary or of administration upon the estate of any
decedent, any person interested in said estate, whether as heir.
devisee, legatee or creditor, or the attorney for anv such persoﬁ
may serve upon the executor or adminis{:rat(;r, or upcfn the attorney
for the executor or gdmn}istrator, and file with the clerk of the
court wherein administration of such estate is pending, a written
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request, stating that he desires special notice of any or all of the
fpllowmg mentioned matters, steps or proceedings in the administra-
tion of said estate, to wit:

(1) Filing of petitions for sales, leases or mortgages and
confirmation of sales of any property of the estate;

€2) Filing of accounts;

3; Filing of petitions for distribution;
(4) Filing of petitions for partition of any property of the
estate.

Such request shall state the post-office address of the person making
same.

Givine oF NoTicEs.—And thereafter a brief notice of the filing of
any of such petitions, or accounts, except petitions for sale of perish-
able property or other personal property which will incur expense
or loss by keeping, shall be addressed to such person making such
request, or his attorney, at his stated post-office address, and
deposited in the post office with the postage thereon prepaid, within
two days after the filing of such petition or account; or personal
service of such notices may be madé on the person making such
request or his attorney, within said two days, and such personal
service shall be equivalent to such deposit in the post oflice, and
proof of mailing or of personal service must be filed with the clerk
before the hearing of such petition or account.

FINDING REGARDING NOTICES—L{ upon the hearing it shall appear
to the satisfaction of the court that said notice has been regularly

iven, the court shall so find in its order or judgment, and such
judgment shall be final and conclusive upon all persons.

Sgc. 725. UNITED STATES AS A PARTY TO ESTATES, PROCEEDINGS, ETC.—
‘Where compensation, pensions, insurance or other allowance is made
or awarded by the United States Government or a department or
bureau thereof, to estates of decedents or to minor or incompetent
persons for whom guardians have been appointed, or to their estates,
the department or bureau of the United States Government making
or awarding such allowance, compensation, pension, or insurance
shall have the same right to commence and prosecute actions on
executors, administrators, and guardians’ bonds, and shall have the
same right to petition the court for appointment or removal of
guardians of minor and incompetent persons, and shall have the
same right to file exceptions in writing to accounts of executors,
administrators, and guardians and to contest same, as is provided
in this code for interested parties, heirs at law, and relatives.

REVOCATION OF LETTERS, AND PROCEEDINGS THEREFOR

SEc. 726. REVOCATION OF LETTERS OF ADMINISTRATION.— W hen letters
of administration have been granted to any other person than the
surviving husband or wife, child, father, mother, brother, or sister
of the intestate, any one of them who is competent, or any competent
person at the written request of any one of them, may obtain the
revocation of the letters, and be entitled to the administration, by
presenting to the court a petition praying the revocation, and that
letters of administration may be issued to him.

Sgc. 797. WHEN PETITION FILED, CITATION TO ISSUE—When such
petition is filed, the clerk must, in addition to the notice provided in
section 717, issue a citation to the administrator to appear and
answer the same at the time appointed for the hearing.

Sec. 798. HEARING OF PETITION FOR REVOCATION.—At the time
appointed, the citation having been duly served and returned, the
court must proceed to hear the allegations and proofs of the parties;
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and if the right of the applicant is established, and he is competent,
letters of administration must be granted to him, and the letters of
the former administrator revoked.

Skc. 729. Prior RIGHTS OF RELATIVES ENTITLE THEM TO REVOKE PRIOR
rerrERs—The surviving husband or wife, when letters of adminis-
tration have been granted to a child, father, brother, or sister of the
intestate; or any of such relatives, when letters have been granted
to any other of them, may assert his prior right, and obtain letters
of administration, and have the letters before granted revoked in
the manner prescribed in sections 726 to 728.

OATHS AND BOXDS OF EXECUTORS AND ADMINISTRATORS

Sec. 730. OATH OF EXECUTOR OR ADMINISTRATOR; RECORDING LET-
Ters—Before letters testamentary or of administration are issued
to the executor or administrator, he must take and subseribe an oath
before some officer authorized to administer oaths, that he will per-
form, according to law, the duties of executor or administrator,
which oath must be attached to the letters. All letters testamentary
and of administration, with the affidavits and certificates thereon,
must be forthwith recorded by the clerk of the court, in books to be
kept by him in his office for that purpose.

Sec. 731. BoND OF EXECUTOR OR ADMINISTRATOR.—Every person to
whom letters testamentary or of administration are directed to issue,
must, before receiving them, execute a bond to the government of
the Canal Zone, with two or more sufficient sureties, to be approved
by the district court, or the judge thereof. In form the bond must
be joint and several, and the penalty shall be in such reasonable sum
as the court shall direct.

Sec. 732. Coxprrions or BoNps.—The bond must be conditioned
that the executor or administrator shall faithfully execute the duties
of the trust according to law,

Sec. 783, SEPARATE BONDS, WHEN MORE THAN ONE ADMINISTRATOR.—
When two or more persons ave appointed executors or administrators,
the district court, or the judge thereof, must require and take a
separate bond from each of them.

Sne. 784, SEVERAL RECOVERIES MAY BE HAD ON SAME BOND~The
bond shall not be void upon the first recovery, but may be sued and
recovered upon from time to time, by any person aggrieved, in his
own name, until the whole penalty is exhausted.

Skc. 785, Justrrearion or sureries.—In all cases where bonds or
undertakings are required to be given, under chapters 23 to 386, the
sureties must justify thereon in the same manner and in like amounts
as required by section 533, and the certificate thereof must be
attached to and filed with the bond or undertaking. All such bonds
and undertakings must be approved by the judge of the district
court before being filed. Upon filing, the clerk shall thereupon enter
in the rvegister of actions the date and amount of such bond or
undertaking and the name or names of the surety or sureties thereon.
In the event of the loss of such bond or undertaking, such entries
so made shall be prima facie evidence of the due execution of such
bond or undertaking as required by law.

Sec. 786. CITATION AND REQUIREMENTS OF JUDGE ON DEFICIENT
BOND; ADDITIONAL SECURITY.—DBefore the judge approves any bond
required under chapters 23 to 86, and after its approval, he may,
of his own motion, or upon the motion of any person interested in
the estate, supported by affidavit that the sureties, or some one or
more of them, are not worth as much as they have justified to, order
a citation to issue requiring such sureties to appear before him ab




72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

a designated time and place, to be examined touching their property
and its value; and the judge must, at the same time, cause a notice
to be issued to the executor or administrator requiring his appear-
ance on the return of the citation; and on its return he may examine
the sureties and such witnesses as may be produced, touching the
ﬁroperty of the sureties and its value; and if, upon such examination,

e is satisfied that the bond is insufficient, he must require sufficient
additional security.

Skc. 737. RI6HT CEASES WHEN SUFFICIENT SECURITY NOT GIVEN.—
If sufficient security is not given within the time fixed by the judge’s
order, the right of such executor or administrator to the administra-
tion shall cease, and the person next entitled to the administration
on the estate, who will execute a sufficient bond, must be appointed
to the administration.

Skc. 738. WHEN BOND MAY BE DISPENSED WITH.—When it is
expressly provided in the will that no bond shall be required of the
executor, letters testamentary may issue without any bond, unless
the court, for good cause, require one to be executed ; but the executor
may at any time afterwards (if it appear from any cause necessary
or proper) be required to file a bond, as in other cases.

Src. 789. PEITTION SHOWING FAILING SUBETIES AND ASKING FOR
FURTHER BONDS.—Any person interested in an estate may, by verified
petition, represent to the district court, or the judge thereof, that
the sureties of the executor or administrator thereof have becoms,
or are becoming, insolvent, or that they have removed, or are
about to remove, from the Canal Zone, or that from any other cause
the bond is insufficient, and ask that further security be required.

Sec. 740. CITATION TO EXECUTOR, ETC., TO SHOW CAUSE AGAINST SUCH
APPLICATION.—If the court, or the judge thereof, is satisfied that the
matter requires investigation, a citation must be issued to the execu-
tor or administrator requiring him to appear, at a time and place
to be therein specified, to show cause why he should not give further
security. The citation must be served personally on the executor or
administrator, at least five days before the return-day. If he has
absconded, or can not be found, it may be served by leaving a copy
of it, at his place of residence, or by such publication as the court, or
the judge thereof, may order. .

SEc. 741. FURTHER SECURITY MAY BE ORDERED.—On the return of
the citation, or at such other time as the judge may appoint, he must
proceed to hear the proofs and allegations of the parties. If it satis-
factorily appears that the security 1s, from any cause, insufficient, he
may make an order requiring the executor or administrator to give
further security, or to file & new bond in the usual form within a
reasonable time, not less than five days.

Skc. 742. NEGLECTING TO OBEY ORDER—I{ the executor or adminis-
trator neglects to comply with the order within the time prescribed,
the judge must, by order, revoke his letters, and his authority must
thereupon cease.

Spe. 748. SUSPENDING POWERS OF EXECUTOR, AND 80 FORTH.— When
a petition is presented praying that an executor or administrator be
required to give further security, or to give bond, where, by the
terms of the will, no bond was originally required, and it is alleged,
on oath, that the executor or administrator is wasting the property
of the estate, the judge may, by order, suspend his powers until the
matter can be heard and determined.

SEc. 744. FURTHER SECURITY ORDERED WITHOUT APPLICATION OF
PARTY IN INTEREST.—When it comes to his knowledge that the bond
of any executor or administrator is from any cause insufficient, the
judge, without any application, must cause him to be cited to appear
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and show cause why he should not give further security, and must
proceed thereon as upon the application of any person interested.

Release of suretfes. SEc. 745. Rereass or surerieEs.—When a surety of any executor or
administrator desires to be released from responsibility on account
of future acts, he may make application to the district court, or the
judge thereof, for relief. The court or judge must cause a citation
to the executor or administrator to be issued, and served personally,
requiring him to appear at a time and place, to be therein specified,
and to give other security. If he has absconded, left, or removed
from the Canal Zone, or if he can not be found, after due diligence
and inquiry, service may be made as provided in section 740,

New sureties. Skc. 746. NEw sureTies.—If new sureties be given to the satisfac-
tion of the judge, he may thereupon make an order that the sureties
who applied for relief shall not be liable on their bond for any sub-

) sequent act, default, or misconduct of the executor or administrator.
ac cEiect to &Ive, 1o Sme. 747. NEGLECT TO GIVE NEW SURETIES FORFEITS LETTERS.—If the
letters. executor or administrator neglects or refuses to give new sureties, to

the satisfaction of the judge, on the return of the citation, or within
such reasonable time as the judge shall allow, unless the surety mak-
ing the application shall consent to a longer extension of time, the

) ) court or judge must, by order, revoke his letters.
appime of 2OUNE o0 Qo 748, APPLICATIONS TO BE DETERMINED AT ANY TiME—The
applications authorized by the nine preceding sections of this chap-
ter may be heard and determined at any time. All orders made
therein must be entered upon the minutes of the court.

Skc. 749. Liasmany ox Boxp.—The liability of principal and sure-
ties upon the bond of any executor, administrator, or guardian, is in
all cases to pay in the kind of money or currency in which the
principal is legally liable,

Liability on bond.

Special administra-

%pm; powers and du- SPECIAL AI}I\TINISTRATORS, AND THEIR POWERS AND DUTIES
1es,
When sppointed. Sec. 750. SPECIAL ADMINISTRATOR, WHEN ATPOINTED.—When there

is delay in granting letters testamentary or of administration from
any cause, or when such letters are granted irregularly, or no sufii-
cient bond is filed as required, or when no application is made for
such letters, or when an executor or administrator dies, or is sus-
pended, or removed, the district court or judge, must appoint a spe-
cial administrator o collect and take charge of the estate of the
decedent in whatever division the same may be found, and to exercise
such other powers as may be necessary for the preservation of the
estate; or he may divect the public administrator to take charge of
the estate. )
abroimimentofissu-  Spo. 751, ApporNtvENT oF—Issuance or rerrers—The appoint-
> ment may be made at any time apon such notice to such of the per-
sons interested in the estate as the court may deem reasonable.
After the person appointed has given bond, the eclerk mmst issue
special letters of administration to such person.
pareference i ap-  Spe. 752, PrEFERENCE IN AProrNTMENT.—In making the appoint-
: ment of a special administrator the court must give preference to
the person entitled to letters testamentary, or of administration.
Bond and oath. Sre. 753. Boxp axp oarH or—DBefore any letters issue to any spe-
cial administrator, except to the public administrator, he must give
bond in such sum as the court or judge may direct, with sureties
to the satisfaction of the court or judge, conditioned for the faith-
ful performance of his duties; and he must take the usual oath, and
have the same indorsed on his letters, )
Pawers and dutics. Spe. 754 Powsrs axp puries~—The speeial administrator must
collect and preserve for the executor or administrator, all the goods,
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chattels, debts, and effects of the decedent, all incomes, rents, issues,
and profits, claims, and demands of the estate; must take the charge
and management of, enter upon, and preserve from damage, waste,
and injury, the real estate, and for any such and all necessary
purposes may commence and maintain or defend suits and other
legal proceedings as an administrator; he may sell such perishable
property as the court may order to be sold, and exercise such other
powers as are conferred upon him by his appointment, but except
when appointed with the powers, duties, and obligations of a gen-
eral administrator, as hereinafter provided, he is not liable to an
action by any creditor on a claim against the decedent.

When a special administrator is appointed pending determination
of a contest of a will instituted prior to the probate thereof, or

pending an appeal from an order appointing, suspending, or remov-

ing an executor or administrator, such special administrator shall
have the same powers, duties, and obligations as a general adminis-
trator, and the letters of administration issued to him shall recite
that such special administrator is appointed with the powers of a
general administrator.

Skc. 755. WHEN LETTERS TESTAMENTARY OR OF ADMINISTRATION ARE
GRANTED, SPECIAL ADMINISTRATOR’S POWERS CEASE.— W hen letters testa-
mentary or of administration on the estate of the decedent have been
granted, the powers of the special administrator cease, and he must
forthwith deliver to the executor or administrator all the property
and effects of the decedent in his hands; and the executor or admin-
istrator may prosecute to final judgment any suit commenced by
the special administrator.

Src. 756. Accouvwr—The special administrator must render an

account on oath of his proceedings in like manner as other admin-
istrators are required to do.

His fees and those of his attorney shall be fixed by the court:
Provided, however, That the total fees paid to the special adminis-
trator and executor, or to the special administrator and general
administrator of an estate must not, together, exceed the sums pro-
vided for in section 858, including the further allowance therein
provided ; and that the total fees paid to the attorneys both of the
special administrator and executor, or of the special administrator
and general administrator, must not, together, exceed the sums pro-
vided for in section 859, including the further allowance therein
provided.

And when the same person does not act as both special administra-
tor and executor, or as special administrator and general adminis-
trator, of the estate, such fees shall be divided between the special
administrator and executor, or between the special administrator
and general administrator of the estate, in such proportions as the
court shall determine to be just and reasonable.

And when the same attorney does not act for both the special
administrator and executor, or for the special administrator and
general administrator of the estate, such fees shall be divided between
the attorneys in such proportion as the court shall determine to be
just and reasonable.

SEc. 757. PAYMENT OF SECURED DEBTS BY SPECIAL ADMINISTRATORS.— 4o,

If it shall appear by the verified petition of any special adminis-
trator, or other person interested in any estate in the charge of any
special administrator, that any of the property of said estate is
subject to any mortgage, lien or deed of trust, to secure the payment
of money, and that any amount so secured, either principal or
interest, is past due and unpaid; that the holder of the security
threatens or is about to enforce or foreclose the same and that the
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said property exceeds in value the amount of the entire obligation
thereon, and an order is asked directing or permitting said special
administrator to pay all or any part of the amount so secured, the
court or judge shall fix a time for the hearing of said petition and
shall direct notice of not less than ten days to be given by posting
in three public places and by personal service on all parties who
have appeared or their attorneys. At the time so appointed, if
the allegations of such petition shall be proven to the satisfaction of
the court and it shall appear to be for the best interests of said
estate, the court may order the special administrator to pay interest
or other portions or the whole of the secured debt, and, in its dis-
cretion, may direct the special administrator to take proceedings to
secure funds for such purpose. Any such order for payment of
interest may also direct that interest not yet accrued be paid as it
becomes due and such order shall remain in effect and cover such
future interest until and unless thereafter for good cause set aside
or modified by the court upon similar petition and notice to that
hereinabove provided.

WILLS FOUND AFTER LETTERS OF ADMINISTRATION GRANTED AND MISCEL-
LANEOUS PROVISIONS

Sec. 758. PREEXISTING GRANT OF LETTERS, WHEN REVOKED.—Upon
the admission to probate of a will after a grant of letters of admin-
istration on the ground of intestacy, or upon the admission to probate
of a later will than the one before admitted to probate, the preexist-
ing grant of letters testamentary or of administration must be
revoked, and the administrator or executor whose grant of authority
is thus terminated must render an account of his administration
within such time as the court may direct.

Skc. 759. POWER OF EXECUTOR IN SUCH A CASE—In such case, the
executor or the administrator with the will annexed is entitled to
demand, sue for, recover, and collect all the rights, goods, chattels,
debts, and effects of the decedent remaining unadministered, and
may prosecute to final judgment any suit commenced by the admin-
istrator before the revocation of his letters of administration.

Sge. 760, REMAINING ADMINISTRATOR OR EXECUTOR TO CONTINUEL
WHEN HIS COLLEAGUES ARE DISQUALIFIED.—In case any one of several
executors or administrators, to whom letters are granted, dies,
becomes lunatic, is convicted of an infamous crime, or otherwise
becomes incapable of executing the trust; or in case the letters testa-
mentary or of administration are revoked or annulled, with respect
to any one executor or administrator, the remaining executor or
administrator must proceed to complete the execution of the will
or administration.

Seo. 761. WHO TO ACT WHEN ALL ACTING ARE INCOMPETENT.—If all
such executors or administrators die or become incapable, or the
power and authority of all of them is revoked, the court must issue
letters of administration, with the will annexed or otherwise, to the
widow or next of kin, or others, in the same order and manner ag is
directed in relation to original letters of administration. The admin-
istrators so appointed must give bond in the like penalty, with like
sureties and conditions, as hereinbefore required of administrators,
and shall have the like power and authority.

Sgc. 762. EXECUTOR OR ADMINISTRATOR MAY RESIGN, WHEN; COURT
TO APPOINT SUCCESSOR ; LIABILITY OF OUTGOER.—Any executor or admin-
istrator may, at any time, by writing, filed in the district court,
resign his appointment, having first settled his accounts and deliv-
ered up all the estate to the person whom the court shall appoint
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to receive the same. If, however, by reason of any delays in such
settlement and delivery up of the estate, or for any other cause, the
circumstances of the estate or the rights of those interested therein
require it, the court may, at any time before settlement of accounts
and delivering up of the estate is completed, revoke the letters of such
executor or administrator, and appoint in his stead an administra-
tor, either special or general, in the same manner as is directed in
relation to original letters of administration. The liability of the
outgoing executor or administrator, or of the sureties on his bond,
shall not be in any manner discharged, released, or affected by such
appointment or resignation.

EC. 763. ALl ACTS OF EXECUTOR, AND S0 FORTH, VALID UNTIL HIS
PowER 18 REVOEED.—AIl acts of an executor or administrator, as
such, before the revocation of his letters testamentary or of adminis-
tration, are as valid, to all intents and purposes, as if such executor
or administrator had continued lawfully to execute the duties of his
trust.

Skc. 764 —TRANSCRIPT OF COURT MINUTES TO BE EVIDENCE.—A trans-
cript from the minutes of the court, showing the appointment of
any person as executor or administrator, together with the certificate
of the clerk, under his hand and the seal of his court, that such person
has given bond and been qualified, and that letters testamentary
or of administration have been issued to him and have not been
revoked, shall have the same effect in evidence as the letters
themselves.

DISQUALIFICATION OF JUDGE

Sgo. 765—WHEN Jupee Not To AcT.—No will shall be admitted part

to probate, or letters testamentary or of administration granted,
before any judge who is interested as next of kin to the decedent,
or as a legatee or devisee under the will, or when he is named as
executor or trustee in the will, or is a witness thereto, or is in any
other manner interested or disqualified from acting.

REMOVALS AND SUSPENSIONS IN CERTAIN CASES

Szc. 766. SUSPENSION OF POWERS OF EXECUTOR OR ADMINISTRATOR.—
Whenever the district jud%e has reason to believe from his own
knowledge, or from credible information, that any executor or
administrator has wasted, embezzled, or mismanaged, or is about
to waste or embezzle the property of the estate committed to his
charge, or has committed or is about to commit a fraud upon the
estate, or is incompetent to act, or has removed or is about to remove
from the Canal Zone, or has wrongfully neglected the estate, or has
long neglected to perform any act as such executor or administrator,
he must, by an order entered upon the minutes of the court, direct
such executor or administrator to be cited to appear and show cause
why his letters should not be revoked, and may also suspend the
powers of such executor or administrator, until the matter 1s
investigated.

Sgo. 767.—REvocaTioN oF LETTERS.—If the executor or adminis-
trator fails to appear in obedience to the citation, or, if he appears,
and the court is satisfied from the evidence, that there exists cause
for his removal, his letters must be revoked.

SEC. 768. ANY PARTY INTERESTED MAY APPEAR ON HEARING.—At the
hearing, any person interested in the estate may appear and file his
allegations in writing, showing that the executor or administrator
should be removed; to which the executor or administrator may
demur or answer, as hereinbefore provided. The issues raised must
be heard and determined by the court.
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Src. 769. NOTICE TO ABSCONDING EXECUTORS AND ADMINISTRATORS.—

If the executor or administrator has absconded or conceals himself,
or has removed or absented himself from the Canal Zone, notice may
be given him of the pendency of the proceedings by publication, in
such manner as the court may direct, and the court may proceed
upon such notice as if the citation had been personally served.
Sec. 770. MaY compEL ATTENDANCE.—In the proceedings author-
ized by the preceding sections of this subchapter, for the removal of
an executor or administrator, the court may compel his attendance
by attachment, and may compel him to answer questions, on oath,
touching his administration, and, upon his refusal so to do, may
commit him until he obey, or may revcke his letters, or both.

CHAPTER 26—INVENTORY AND COLLECTION OF
EFFECTS OF DECEDENTS

INVENTORY, APPRAISEMENT, AND POSSESSION OF ESTATE

Sec. 771. INVENTORY AND APPRAISEMENT TO BE RETURNED.—Every
executor or administrator must make and return to the court, within
thirty days after his appointment, a true inventory, and, also, if the
court so direct, an appraisement of all the estate of the decedent
which has come to his possession or knowledge.

SEc. 772. APPRAISERS OF ESTATES OF DECEASED PERSONS.—To make
the appraisement, the court or judge must appoint three disinterested
persons, any two of whom may act.

Each of said appraisers is entitled to receive from each estate he
appraises, as compensation for his services, such sum as may be
fixed by the court or judge.

The appraisers or appraiser must, with the inventory, file a verified
account of their or his services and disbursements.

No clerk or deputy, nor any person related by consanguinity or
aflinity to or connected by marriage with, or being a partner or
employee of the judge of the court, shall be appointed or shall be
competent to act as appraiser in any estate, or matter or proceeding
pending before said judge or in said court.

Spe, 773, OATH OF APPRAISFRS; INVENTORY MUST SHOW WEHAT-—
Before proceeding to the execution of their duty, the appraisers must
take and subscribe an oath, to be attached to the inventory, that they
will truly, honestly, and impartially appraise the property exhibited
to them, according to the best of their knowledge and ability.

They must then proceed to estimate and appraise the property;
each item of property must be set down separately, with the value
thereof in dollars and cents in figures, opposite the items respectively.

The inventory must contain all the estate of the decedent, real and
personal, a statement of all debts, bonds, mortgages, notes, and other
securities for the payment of money belonging to the decedent, speci-
fying the name of the debtor in each debt or security, the date, the
sum originally payable, the indorsement thereon (if any) With
their dates, and the sum which, in the judgment of the ap"pr,aisers
may be collected on each debt or security; and a statement of thé
interest of the decedent in any partnership of which he was a mem-
ber, to be appraised as a single item.

The inventory must also show, so far as the same can be ascertained
by the executor or administrator, what portion of the property is
community property, and what portion is the separate property of
the decedent, i

Sec. TT4. INVENTORY TO ACCOUNT FOR MONEYS; IF ALL MONEY, NO
APPRAISEMENT NECESSARY.~The inventory must also contain an
account of all moneys belonging to the decedent which have come
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to the hands of the executor or administrator, and if n
must be so stated in the inventory. ’ one, the fact

Sec. T75. EFFECT OF NAMING A DEBTOR EXECUTOR~—The naming of
a person as executor does not thereby discharge him from any just
claim_which the testator has against him, but the claim must be
included in the inventory, and the executor is liable for the same,
gs for so much money in his hands, when the debt or demand becomes

ue.

_SEc. 776. DISCHARGE OR BEQUEST OF DEBT AGAINST EXECUTOR—The
discharge or bequest in a will, of any debt or demand of the testator
against the executor named, or any other person, is not valid against
the creditors of the decedent, but is a specific bequest of the debt
or demand. It must be included in the inventory, and, if necessary,
applied in the payment of the debts. If not necessary for that pur-
pose, it must be paid in the same manner and proportion as other
specific legacies.

Skc. 777. To MAKE OATH TO INVENTORY.—The inventory must be
signed by the appraisers, if any there be, and the executor or
administrator must take and subscribe an oath, before an officer
authorized to administer oaths, that the inventory contains a true
statement of all the estate of the decedent which has come to his
knowledge and possession, and particularly of all money belonging
to the decedent, and of all just claims of the decedent against the
affiant. The oath must be imiorsed upon or annexed to the mventory.

SEC. 778. LEErTERS MAY BE REVOKED FOR NEGLECT OF ADMINIRTRATOR—
If an executor or administrator neglects or refuses to return the
inventory within the time prescribed, or within such further time,
not exceeding two months, which the court or judge shall, for
reasonable cause, allow, the court may, upon notice, revoke the let-
ters testamentary or of administration, and the executor or adminis-
trator is liable on his bond for any injury to the estate, or any
person interested therein, arising from such failure.

Spc. 779. INVENTORY OF AFTERDISCOVERED PROPERTY.—W henever
property not mentioned in an inventory that is made and filed,
comes to the possession or knowledge of an executor or administra-
tor, he must cause the same to be appraised in the manner pre-
seribed in this subchapter, and an inventory thereof to be returned
within two months after the discovery; and the making of such
inventory may be enforced, after notice, by attachment or removal
from office.

Sgo. 780. EXECUTOR ENTITLED TO POSSESS ALL OF ESTATE OF DECE-
peNT.—The executor or administrator is entitled to the possession
of all the real and personal estate of the decedent, and to receive
the rents and profits of the real estate until the estate is settled or
until delivered over by the order of the court to the heirs or devisees;
and must keep in good tenantable repair all houses, buildings and
fixtures thereon which are under his control. After the expiration
of the time for the presentation of claims, he is not entitled to
recover the possession of any property of the estate from any heir,
who has succeeded to the property in his possession or from_any
devisee, or legatee, to whom the property has been devised or
bequeathed, or from the assignee of any such heir, devisee, or legatee,
unless he proves that the same 1s necessary for the payment of
debts or legacies, or of expenses of administration already accrued,
or for distribution to some other heir, devisee, or legatee entitled
thereto. The heirs or devisees may themselves, or jointly with the
executor or administrator, maintain an action for the possession
of the real estate, or for the purpose of quieting title to the same,

3051°—33——66
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against anyone except the executor or administrator; but this sec-
tion shall not be so construed as requiring them so to do.

Sec. 781. ExEcUTOR OR ADMINISTRATOR TO DELIVER REAL ESTATE TO
HEIRS OR DEVISEES.—Unless it satisfactorily appear to the court that
the rents, issues, and profits of the real estate for a longer period
are necessary to be received by the executor or administrator, where-
with to pay the debts of the decedent, or that it will probably be
necessary to sell the real estate for the payment of such debts, the
court at the end of the time limited for the presentation of claims
against the estate, must direct the executor or administrator to
deliver possession of all the real estate to the heirs at law or
devisees.

EMBEZZLEMENT AND SURRENDER OF PROPERTY OF ESTATE

Sec. 782. EMBRzZLING EFFECTS OF A DECEDENT.—Lf any person em-
bezzles, conceals, smuggles, or fraudulently disposes of any of the
moneys, goods, chattels, or effects of a decedent, he is chargeable
therewith, and liable to an action by the executor or administrator
of the estate for double the value of the property so embezzled, con-
cealed, smuggled, or fraudulently disposed of, to be recovered for
the benefit of the estate.

Sec. 783. CrTATION TO PERSON SUSPECTED OF EMBEZZLEMENT, CON-
CEALMENT, AND S0 FORTH, OF PROPERTY.—Lf any executor, administra-
tor, or other person interested in the estate of a decedent, complains
to the district court or judge, on oath, that any person is suspected
to have concealed, embezzled, smuggled, or fraudulently disposed of
any moneys, goods, or chattels of the decedent, or has in his possession
or knowledge any deeds, conveyances, bonds, contracts, or other
writings, which contain evidences of or tend to disclose the right,
title, interest, or claim of the decedent to any real or personal estate,
or any claim or demand, or any lost will, the said court or judge
may cite such person to appear before such court, and may examine
him on oath upon the matter of such complaint. But if he appears
and is found innocent, his necessary expenses must be allowed him
out of the estate.

See, 784, REFUSAL TO OBEY CITATION, PENALIY FOR, AND TOR
EMBRZZLEMENT; MAY BE COMPELLED TO DISCLOSE BY IMPRISONMENT;
LIARLE ¥FOR poUsLy paMAcus~—LE the person so cited refuses to appear
and subwmit to an examination, or to answer such interrogatories as
may be put to him, touching the matters of the complaint, the court
may, by warrant for that purpose, commit him to jail, there to
remain in close custody until he submits to the order of the court
or is discharged according to law. If, upon such examination, it
appears that he has concealed, embezzled, smuggled, or fraudulently
disposed of any moneys, goods, or chattels of the éecedent, or that
he has in his possession or knowledge any deeds, conveyances, bonds,
contracts, or other writings containing evidences of or tending to
disclose the right, title, interest, or claim of the decedent to any
real or personal estate, claim, or demand, or any lost will of the
decedent, the court may make an order requiring such person to
disclose his knowledge thercof to the executor or administrator, and
may commit him to jail, there to remain until the order is complied
with, or he is discharged sccording to law; and all such interroga-
tories and answers must be in writing, signed by the party examined,
and filed in the court. In addition to the examination of the party,
witnesses may be produced and examined on either side.

Src. 785. PErsONS INTRUSTED WITH ESTATE OF DECEDENT MAY BE
creep 1o accouNtT—The distriet court or judge, upon the complaint,
on. oath, of any executor or administrator, may eite any person who
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has been intrusted with any part of the estate of the decedent to
appear before such court, and require him to render a full account,
on oath, of any moneys, goods, chattels, bonds, accounts, or other
property or papers belonging to the estate, which have come to his
possession in trust for the executor or administrator, and of his
proceedings thereon; and if the person so cited refuses to appear
and render such account, the court may proceed against him as
provided in the preceding section.

CHAPTER 27—PROVISION FOR THE SUPPORT OF THE
FAMILY

Src. 786. WIDOow AND MINOR CHILDREN MAY REMAIN IN POSSESSION
OF FURNITURE AND APPAREL.—When a person dies leaving a widow or
minor children, the widow or children, until letters are granted and
the inventory is returned, are entitled to remain in possession of all
the wearing apparel of the family, and of all the household furniture
of the decedent, and are also entitled to a reasonable provision for
their support, to be allowed by the district court or judge.

CrosSs REFERENCH

Clothing of decedent and household effects not exceeding in value $2,500 to
go to surviving wife without administration, see Civil Code, section 418,

Src. 787. ALL PROPERTY EXEMPT FROM BXECUTION TO BE SET APART
FOR USE OF FAMILY.—Upon the return of the inventory, or at any
subsequent time during the administration, the court may, on peti-
tion therefor, set apart for the use of the surviving husband or wife,
or, in case of his or her death, to the minor children of the decedent,
all the property exempt from execution.

Src. 788. NOTICE OF HEARING; TO WHOM SENT.—When the petition
mentioned in section 787 is filed the clerk of the court must set the
petition for hearing by the court and give notice thereof by causing
notices to be posted in at least three public places in the division, one
of which must be at the place where the court is held, containing the
name of the decedent, the name of the petitioner, the nature of the
application, and the time at which the same will be heard. Such
notice must be given at least ten days before the hearing, and a copy
thereof must be mailed at least ten days before the day appointed
for the hearing to the executor or administrator, if he be not the
petitioner, and to any person named as coexecutor or coadministrator
not petitioning, and upon the attorney of any person who has
appeared or given notice of appearance (by an attorney) in the
estate as heir, legatee, devisee, next of kin, or creditor, or as otherwise
interested, addressed to them at their places of residence, or office, if
known, and if not known, then to the place where the %roceedings
are pending. Proof of such posting and mailing must be made at
the hearing.

SEc. 789. COURT MAY MAKE EXTRA ALLOWANCE.—If the property set
apart is insufficient for the support of the widow and children, or
either, the court or judge must take such reasonable allowance out of
the estate as shall be necessary for the maintenance of the family,
according to their circumstances, during the progress of the settle-
ment of the estate, which, in case of an insolvent estate, must not be
longer than one year after granting letters testamentary or of
administration.

Sgc. 790. PAYMENT OF ALLOWANCE—Any allowance made by the
court or judge, in accordance with the provisions of this chapter,
must be paid in preference to all other charges; except funeral
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charges and expenses of administration; and any such allowance,
whenever made, may, in the discretion of the court or judge, take
effect from the death of the decedent.

Skc. 791. PROPERTY SET APART, HOW APPORTIONED.— When property
is set apart to the use of the family, in accordance with the provisions
of this chapter, such property, if the decedent left a surviving spouse
and no minor child, is the property of such spouse. If the decedent
left also a minor child or children, the one half of such property
belongs to the surviving spouse, and the remainder to the child, or in
equal shares to the children, if there are more than one. If there is
no surviving spouse, the whole belongs to the minor child or children.

Sec. 792. ADMINISTRATION OF ESTATE NOT EXCEEDING $1,000 IN
vaLue—I1f a deceased person leave a widow or minor child or minor
children and upon the return of the inventory of the estate of such
deceased person it shall appear to the court or judge by the verified
petition of the personal representative of such deceased person or his
widow or of the guardian of his minor children or of any of them
that the net value of the whole estate of said deceased over and above
all liens or encumbrances of record at the date of the death of said
deceased does not exceed the sum of $1,000, not including the prop-
erty excepted from administration under section 418 of the Civil
Code, the court, or judge, shall, by order, require all persons inter-
ested to appear on a day fixed to show cause why the whole of said
estate should not be assigned for the use and support of the family
of the deceased.

Norice oF HEARING.—Notice thereof shall be given and proceedings
had in the same manner as provided in section 788.

Proceepines oN HEARING.—If upon the hearing, the court finds
that the net value of the estate over and above all liens or encum-
brances of record at the date of the death of said deceased does not
exceed the sum of $1,000, not including the property excepted from
administration under section 418 of the Civil Code, it shall, by decree
for that purpose, assign to the widow of the deceased, if there be a
widow, or if there be no widow, then to the minor children of the
deceased, if there be minor children, the whole of the estate, subject
to whatever mortgages, liens, or encumbrances there may be upon
said estate at the time of the death of said deceased, after the pay-
ment of the expenses of the last illness of the deceased, funeral
charges, and expenses of administration, and the title thereof shall
vest absolutely in such widow, if there is a widow, or if there is no
widow, in the minor children or child, subject to whatever mort-
gages, liens or encumbrances there may be upon said estate at the
time of the death of the deceased, and there must be no further pro-
ceedings in the administration, unless further estate be discovered.

Sec. 793, WHEN ALL PROPERTY TO GO TO CHILDREN.—IT the widow
has a maintenance derived from her own property equal to the por-
tion set apart to her by the preceding sections of this chapter, the
whole property so set apart must go to the minor children.

CHAPTER 28—CLAIMS AGAINST ESTATE

Sec. 794, NOTICE TO CREDITORS OF DECEDENTS’ ESTATES.—very exec-
utor or administrator must, immediately after his letters are issued,
cause to be published in some newspaper of general circulation in the
Canal Zone, a notice to the creditors of the decedent, requiring all
persons having elaims against said decedent to file them, with the
necessary vouchers, in the office of the clerk of the court, or to exhibit
them, with the necessary vouchers, to the executor or administrator,
at the place of his residence or business to be specified in the notice.
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Such notice must be published not less than once a week for four
weeks. In case such executor or administrator resigns, or is removed,
befors the time expressed in the notice, his successor must give notice
only for the unexpired time allowed for such filing or presentation:
Provided, howewver, That the publication may in the discretion of
the court, be dispensed with, in which event the court may direct
notice by posting in three public places in the Canal Zone for a
period of four weeks.

Sec. 795. TIME EXPRESSED IN THE NOTICE.—The time expressed in
the notice must be ten months after its first publication, when the
estate exceeds in value the sum of $10,000, and four months when it
does not.

Sec. 796. FILING COPY OF PRINTED NOTICE TO CREDITORS.—Within
thirty days after the first publication of notice to creditors, the exec-
utor or administrator must file or cause to be filed in the court a cop
of said notice to creditors accompanied by a statement, setting fort}?x
the date of the first publication thereof and the name of the news-
paper in which the same is printed, or the dates and places of post-
ing, if the posting of notices be directed.

Sec. 797. RECORDING DECREE OF NOTICE TO CREDITORS.—After the
notice is given, as required by section 794, a copy thereof, with the
affidavit of due publication or posting, must be filed and upon such
affidavit or other testimony to the satisfaction of the court, an order
or decree showing that due notice to ereditors has been given, and
directing that such order or decree be entered in the minutes, must
be made by the court.

Skc. 798. CLAIMS NoT FILED ARE BARRED.—AIL claims arising upon
contracts, whether the same be due, not due, or contingent, and all
claims for funeral expenses and expenses of the last sickness must be
filed or presented within a time limited in the notice, and any claim
not so filed or presented is barred forever: Provided, however, That
when it is made to appear by the affidavit of the claimant to the
satisfaction of the court, or judge, that the claimant had no notice
as provided in this chapter, by reason of being out of the Canal Zone,
it may be filed or presented at any time before a decree of distribu-
tion is entered.

A brief description of every claim filed must be entered by the
clerk in the register, showing the name of the claimant, the amount
and character of the claim, the rate of interest, if any, and the date
of filing.

Skec. %99. CLaTMS MUST BE 8WORN To.—Every claim which is due,
when filed with the clerk, or presented to the executor or adminis-
trator, must be supported by the affidavit of the claimant, or some
one in his behalf, that the amount is justly due, that no payments
have been made thereon which are not credited, and that there are
no offsets to the same, to the knowledge of the affiant. If the claim
be not due when filed or presented, or be contingent, the particulars
of such claim must be stated. When the affidavit is made by a
person other than the claimant, he must set forth in the affidavit the
reason why it is not made by the claimant. The oath may be taken
before any officer authorized to administer oaths.

The executor or administrator may also require satisfactory
vouchers or proofs to be produced in support of the claim.

No greater rate of interest shall be allowed upon any claim after
its approval by the administrator or executor and judge than is
allowed on judgments obtained in the district court. -

Sgc. 800, CLAIMS TO BE ALLOWED OR REJECTED.—When a claim,
accompanied by the affidavit required in this chapter, has been filed
with the clerk, the executor or administrator must allow or reject
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it, and his allowance or rejection thereof must be in writing and
filed with the clerk. If the executor or administrator so allow the
claim after filing, the clerk must, immediately after the filing of
such allowance, present the claim, together with the allowance, to
the judge, and must at the time of such presentation indorse on the
claim the date thereof. The judge must indorse upon the claim so
filed his allowance or rejection, with the date thereof. When a
claim, accompanied by the affidavit required in thig chapter, is
presented to the executor or administrator before filing, he must
indorse thereon his allowance or rejection, with the day and date
thereof. If he allows the claim so presented, it must be presented
to the judge for his approval, who must in the same manner indorse
upon it his allowance or rejection, and, if allowed, it must, within
thirty days thereafter, be filed with the clerk.

REFUSAL OR NEGLECT OF EXECUTOR TO ALLOW OR REJECT CLAIM.—
If, where a claim has been filed without presentation, the executor
or administrator refuse or neglect to file such allowance or rejection
for ten days after the claim has been filed, or if, where a claim
has been presented before filing, the executor or administrator refuse
or neglect to indorse such allowance or rejection for ten days after
the claim has been presented to him, or if the judge refuse or neglect
to indorse such allowance or rejection for ten days after the claim
has been presented to him, such refusal or neglect may, at the option
of the claimant, be deemed equivalent to a rejection on the tenth
day; and if the presentation be made before filing by a notary, the
certificate of such notary, under seal, shall be prima facie evidence
of such presentation and the date thereof.

ACTING ON CLAIM AFTER EXPIRATION OF TIME TO PRESENT—IT the
claim be filed with the clerk, or presented to the executor or admin-
istrator, before the expiration of the time limited for the filing or
presentation of claims, the same is filed or presented in time, though
acted upon by the executor or administrator, and by the judge, after
the expiration of such time. l i

CLAIM PAYABLE IN PARTICULAR KIND OF MONEY.—If the claim is
payable in a particular kind of money or currency, it shall, if
allowed, be payable only in such money or currency.

Evrrcr oF antowance—~Every claim allowed by the executor or
adwinistrator and approved by the judge shall ge ranked among
the acknowledged debts of the estate, to be paid in due course of
administration.

Extey or pate oF atrowaxor~The dates of allowance of every
such claim, together with the amount allowed, must be entered in
the register by the clerk after the allowance thereof by the judge.

Skc. 801L.—ORIGINAL INSTRUMENT NEED NOT BE FILED WITII CLATM.——
1f the claim be founded on a bond, bill, note, or any other instru-
ment, the original need not be filed or presented, but a verified copy
of such instrument with all indorsements must be attached to the
statement of the claim and filed therewith, and the original instru-
ment must be exhibited, if demanded by the executor or administra-
tor or judge, unless it be lost or destroyed, in which case the elaim-
ant must accompany his claim when filed or presented by his affi-
davit, containing a copy or particular description of such instru-
ment, and stating its loss or destruction.

If the claim, or any part thercof, be secured by a mortgage or
other lien which has been recorded in the office of the Registrar
of Property, it shall be sufficient to describe the mortgage or lien, and
refer to the date, volume, and page of its record. = ’
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If, in any case, the claimant has left any original voucher in the
hands of the executor or administrator, or suffered the same to be
filed with the clerk, he may withdraw the same, when a copy
thereof has been already, or is then, attached to his claim.

Sec. 802. REJECTION OF CLAIM AGAINST ESTATES.—When a claim is
rejected either bﬂ the executor or administrator, or the judge, writ-
ten notice of such rejection shall be given by the executor or admin-
istrator to the holder of such claim or to the person filing or pre-
senting the same, and the holder must bring suit in the proper
court against the executor or administrator within three months
after the date of service of such notice if the claim be then due
or within two months after it becomes due, otherwise the claim shall
be forever barred.

If the residence of the claimant is not known, and the same shall
be made to appear to the satisfaction of the court, the court shall
by its order require the notice to be served on the claimant by filing
with the clerk.

SEec. 803. Cr.AIMS BARRED BY STATUTE—No claim must be allowed by
the executor or administrator, or by the district judge, which is
barred by the statute of limitations. When a claim is presented
to the judge for his allowance, he may, in his discretion, examine

the claimant and others, on oath, and hear any legal evidence touch-.

ing the validity of the claim.

ALLOWED CLAIMS NOT AFFECTED BY STATUTE OF LIMITATIONR—NO
claim against any estate which has been filed and allowed, or pre-
sented and allowed, is affected by the statute of limitations, pending
the proceedings for the settlement of the estate.

Snc. 804. Actions oN cratms.—No holder of any claim against
an estate shall maintain any action thereon, unless the claim is first
filed with the clerk, or presented to the executor or administrator,
except in the following case: An action may be brought by any
holder of a mortgage or lien to enforce the same against the prop-
erty of the estate subject thereto, where all recourse against any
other property of the estate is expressly waived in the complaint,
but no counsel fees shall be recovered in such action unless such
claim be so filed or presented.

Sec. 805. TimE oF LamITaTioN.—The time during which there shall
be a vacancy in the administration must not be included in any limi-
tations herein prescribed.

Sec. 806. ACTION PENDING AT DECEDENT'S DRATH.—If an action is
pending against the decedent at the time of his death, the plaintiff
must in like manner file his claim with the clerk, or present it to
the executor or administrator for allowance or rejection, authenti-
cated as required in other cases; and no recovery shall be had in
the action unless proof be made of such filing or presentation.

Sgo. 807. ALLOWANCE IN PART.—W henever the executor or admin-
istrator or the judge shall act upon any claim that may be filed with
the clerk, or presented to the executor or administrator, and is willing
to allow the same in part, he must state in his allowance the amount
he is willing to allow. If the creditor refuse to accept the amount
allowed in satisfaction of his claim, he shall recover no costs in any
action therefor brought against the executor or administrator, unless
he recover a greater amount than that offered to be allowed.

Skc. 808. KFFECT OF JUDGMENT AGAINST EXECUTOR—A judgment
rendered against an executor or administrator, upon any claim for
money against the estate of his testator or intestate, only establishes
the claim in the same manner as if it had been allowed by the execu-
tor or administrator and the judge; and the judgment must be that
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the executor or administrator pay, in due course of administration,
the amount ascertained to be due. A certified transcript of the orig-
inal docket of the judgment must be filed among the papers of the
estate in court. No execution must issue upon such judgment, nor
shall it create any lien upon the property of the estate, or give to the
judgment creditor any priority of payment. )

Against decedent. Sec. 809. JUDGMENT AGAINST DECEDENT.—When any judgment has
been rendered for or against the testator or intestate in his lifetime,
no execution shall issue thereon after his death, except as provided

Anle, . 970. in section 855. A judgment against the decedent for the recovery of
money must be filed with the clerk, or presented to the executor or
administrator, like any other claim. If execution is actually levied
upon any property of the decedent before his death, the same may be
sold for the satisfaction thereof; and the officer making the sale
must account to the executor or administrator for any surplus in his
hands. A judgment creditor having a judgment which was rendered
against the testator or intestate in his lifetime, may redeem any real
estate of the decedent from any sale under foreclosure, or execution,
in like manner and with like effect as if the judgment debtor were
still living.

Disputed daims re-  Syg, 810. DISPUTED CLAIM MAY BE REFERRED TO REFEREE.—ILf the

ferred to referce. W e N
executor or administrator doubts the correctness of any claim pre-
sented to him or filed with the clerk, he may enter into an agreement
in writing with the claimant to refer the matter in controversy to
some disinterested person, to be approved by the court or judge.
Upon filing the agreement and approval of such court or judge, in
the office of the clerk of the court, the clerk must enter a minute
of the order referring the matter in controversy to the person so
selected, or, if the parties consent, a reference may be had in the
court; and the report of the referee, if confirmed, establishes or
rejects the claim the same as if it had been allowed or rejected by

) the executor or administrator and judge.

poumal by, gonfrma- 8o, 811, TRIAL BY REFEREE, HOW CONVIRMED, AND IT8 EFFECT.~—The
referee must hear and determine the matter, and make his report
thereon to the court in which his appointment is entered. The same
proceedings shall be had in all respects, and the referee shall have
the same powers, be entitled to the same compensation and subject
to the same control, as in other cases of reference. The court may
remove the referee, appoint another in his place, set aside or confirm
his veport and adjudge costs, as in actions against executors or
administrators, and the judgment of the court thereon shall be as
valid and effectual, in all respeets, as if the same had been rendered
in a suit commenced by ordinary process.

e bility ofexeoutor,  Sge. 812. LIABILITY OF EXECUTOR, AND 8O FORTIL, FOR COSTS.—When
a judgment is recovered, with costs, against any exeeutor or adminis-
trator, he shall be individually liable for such costs, but they must
be allowed him in his administration accounts, unless it eippe-ars
that the suit or proceeding in which the costs were taxed was prose-
cuted or defended without just cause.

gimector, efe, 23 Sec. 813. Exwouron’s cramm,—I11f the executor or administrator is
a creditor of the decedent, his claim duly authenticated by affidavit
shall be filed with the clerk, and must be presented by the clerk for
allowance or rejection to the judge, who shall allow or feject it, and its
allowanee by the judge is sufficient evidence of its correctness, and it
must be paid as other claims in due course of administration. If,
however, the judge reject the claim, action thereon may be had against
the estate by the claimant, and summons must be served upon the
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judge, who may appoint an attorney, at the expense of the estate,
to defend the action. If the claimant recover no judgment, he must
pay all costs, including defendant’s reasonable attorney’s fees, to be
fixed by the court.

Skc. 814. EXECUTOR NEGLECTING TO GIVE NOTICE TO CREDITORS, TO BE
rEMOVED.—If an executor or administrator neglects for two months
after his appointment to give notice to creditors, as prescribed by
this chapter, the court must revoke his letters, and appoint some other
person 1n his stead, equally or the next in order entitled to the
apgomtment.

EC. 815. STATEMENT OF CLAIMS AGAINST ESTATE—At the same
time at which he is required to return an inventory, the executor or
administrator must also return a statement of all claims against
the estate which have been filed with the clerk, or presented to the
executor or administrator, if so required by the court, or judge
and from time to time thereafter he must present a statement of
claims subsequently so filed or presented, if so required by the court
or judge. In all such statements he must designate the names of the
creditors, the nature of each claim, when it became due, or will
become due, and whether it was allowed or rejected by him, or not
yet acted upon.

Src. 816. PAYMENT oF DERTS BEARING INTEREST.—L{ there be any
debt of the decedent bearing interest, whether filed or not, or whether
presented or not, the executor or administrator may, by order of the
court, pay the amount then accumulated and unpaid, or any part
thereof, at any time when there are sufficient funds properly appli-
cable thereto, whether said claim be then due or not; and interest
shall thereupon cease to acerue upon the amount so paid.

Sec. 817. WHEN CLAIMANT CAN NOT BE FOUND; DEPOSIT WITH COL-
LECTOR.—Whenever any claim has been filed or presented and shall
have been approved by the executor or administrator and by the
judge, but the same has not been paid, and the estate is in all other
respects ready to be closed, if it be made to appear to the satisfaction
of the court or judge, by affidavit, or by testimony, taken in open
court, that the same can not be, and has not been, paid because the
claimant can not be found, the court or judge shall make an order
fixing the amount of said claim, with interest, if any, and directing
the executor or administrator to deposit the amount with the collector
of the Panama Canal, who shall give a receipt for the same, and who
shall be liable upon his official bond therefor. Such executor or
administrator shall at once make the deposit in accordance with such
order of court and shall forthwith proceed to close up and settle
such estate. Upon the final settlement of his accounts, the receipt
of such collector shall be received as a proper voucher for the pay-
ment of such claim, and shall have the same force and effect as if
executed by such claimant.

Any person claiming to be entitled to any amount so deposited ,

with the collector, may, within five years after such deposit, petition
the court or judge for any order directing payment to the said claim-
ant. A copy of such petition shall be served on the collector and
thereafter no such amount shall be covered into the Treasury of the
United States, as hereinafter directed, until so ordered by the court.

If no one claims the amount, as herein provided, or if a claim be
made and disallowed and the court so directs, such amount devolves
to the United States and shall be covered into the Treasury by the
collector as miscellaneous receipts.
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SALES, ETC. CHAPTER 29.—SALES AND CONVEYANCES OF
RO mEr © PROPERTY OF DECEDENTS

Estate chargeable  Spe, 818. ESTATE CHARGEABLE WITH DEBTS ; NO PRIORITY.—All of the

with debts. property of a decedent shall be chargeable with the payment of the

debts of the deceased, the expenses of administration, and the allow-

ance to the family, except as otherwise provided in this code and in

the Civil Code. And the said property, personal and real, may be

No priority between sold in the manner prescribed in this chapter. There shall be no

realty and personalty. yiority as between personal and real property for the purposes of
this section.

Skc. 819. ConrFirmaTioN oF sarms.—All sales of property must be
reported under oath to and confirmed by the court, before the title
. to the property passes.
et orishable, eie, prop-  Spe, 820. PERISHABLE AND DEPRECIATING PROPERTY TO BE soLp.—A%
any time after receiving letters, the executor, administrator, or spe-
cial administrator may sell perishable and other personal property
likely to depreciate in value, or which will incur loss or expense by
being kept, and so much other personal property as may be necessary
to pay the allowance made to the family of the decedent. The exec-
utor, administrator, or special administrator is responsible for the
property unless, after making a sworn return, and on a proper show-
ing, the court shall approve the sale.

Sec. 821. SALE OF PERSONAL PROPERTY BY EXECUTOR OR ADMINIS-
TrATOR—If claims against the estate have been allowed, and a sale
of property is necessary for their payment, or for the expenses of
administration, or for the payment of legacies, the executor or
administrator may sell all or so much of the personal property as
may be necessary therefor. He may also make a sale from time to
time, so long as any personal property remains in his hands, and
sale thereof 1s necessary. If it appear for the best interests of the
estate, he may, at any time after filing the inventory, in like manner
sell the whole or any part of the personal property belonging to the
estate, whether necessary to pay debts or not. Such sale to take
. effect only upon confirmation by the court.
et eI o™ SEe. 822, PARTNERSHIP INTERESTS AXD CHOSES IN ACTION, HOW

sorp.—Partnership interests or interests belonging to any estate by
virtue of any partnership formerly existing, interest in personal
property pledged, and choses in action, may be sold in the same
manner as other personal property, when it appears to be for the
best interest of the estate. Before confirming the sale of any part-
nership interest, whether made to the surviving partner or to any
other person, the court or judge must carefully inquire into the con-
dition of the partnership affairs, and must examine the surviving
partner, if in the Canal Zone and able to be present in court.

Suc. 823. Orper or sarEs—In making orders and sales for the
payment of debts or family allowance, such articles as are not neces-
sary for the support and subsistence of the family of the decedent,
or are not specially bequeathed, must be first sold.

Confirmation of sales.

Personalty.

Order of sales.

At publie auction, or

private sale. Skc. 824. SALE AT PUBLIC AUCTION OR PRIVATE SALE—The sale of
Notice personal property may be made at public auction or private sale, for

cash, and after public notice given for at least ten days by notices
posted in three public places in the Canal Zone, or by publication in
a newspaper of general circulation in the Canal Zone, or both, as the
executor or administrator may determine, containing the time and
place of sale, and a brief deseription of the property to be sold, unless
the property to be sold be perishable property, in which latter case
at Jeast one day’s notice by posting as aforesaid shall be given.
Public sales must be made at the courthouse door, or at some other
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public place, or at the residence of the decedent; but no sale shall be
made of any personal property which is not present at the time of
sale, unless the court shall otherwise order.

Sec. 825. EXECUTOR AND GUARDIAN MAY BORROW ON CHATTEL MORT-
caGE—Whenever in any estate now being administered or that may
hereafter be administered or in any guardianship proceeding now
pending or that may hereafter be pending it shall appear to the
district court or judge to be for the advantage of the estate to
borrow and raise money upon a note or notes, to be secured by
chattel mortgage or other lien upon the personal property of an
decedent or of a minor or an incompetent person, or any part thereof,
for the purpose of paying the debts of such decedent or such minor
or incompetent person, the court or judge as often as occasion
therefor shall arise in the administration of any estate or in the
course of any guardianship may authorize, empower, and direct
the executors or administrators or guardian of such minor or incom-
petent person to mortgage such personal property, or any part
thereof, or to give other security by way of pledge or other lien
upon such personal property, or any part thereof, and to execute
a note or notes, to be secured by such mortgage, pledge, or lien:
Provided, That in order to obtain such authorization, the proceed-
ings to be taken and the effect thereof shall be as follows:

First. Verrrmep pErTTION.—The executor or administrator of any ,,

estate, or guardian of any minor or incompetent person, or any
person interested in the estates of such decedents, minors, or incom-
petent persons, may file a verified petition showing:

1. The particular purpose or purposes for which it is proposed to
make the note or notes and the chattel mortgage or other lien,
which shall be either to maintain the ward and his family or to
maintain and educate the ward when a minor, or to pay the debts,
legacies, or charges of administration, or to pay, reduce, extend, or
renew some lien or mortgage already subsisting on said property
or some part thereof.

9. A statement of the facts and circumstances showing the insuffi-
ciency of the income of the estate under guardianship to maintain
the ward and his family or to maintain and educate the ward when
a minor and the debts, legacies, charges of administration, liens
or mortgages to be paid, reduced, extended, or renewed, as the case
may be.

3y The advantage that may accrue to the estate from raising the
required money by note or notes and mortgage or other lien, or
providing for the payment, reduction, extension, or renewal of the
subsisting liens or mortgages, as the case may be.

4. The amount to be raised, with a general description of the
property proposed to be mortgaged; and,

5. The names of the legatees and the devisees, if any, and of the
heirs of the deceased, or of the minor, or of the incompetent per-
son, as the case may be, so far as known to the petitioner.

Second. Upon filing such petition, an order shall be made by the
court or judge, requiring all persons interested in the estate to
appear before the court or judge, at a time and place specified, not
less than four nor more than ten weeks thereafter, then and there
to show cause why the property (briefly indicating it), or some part
thereof, should not be hypothecated for the amount mentioned in
the petition (stating such amount), or such lesser amount as to the
court or judge shall seem meet, and referring to the petition on
file for further particulars.
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Third. The order to show cause may be personally served on the
persons interested in the estate, at least ten days before the time
appointed for hearing the petition, or may be published for four
successive weeks in a newspaper of general circulation in the Canal
Zone.

Fourth. ProcEEDINGS TPON HEARING.—Upon the hearing of the
order to show cause, having first received satisfactory proof of per-
sonal service or publication of the order to show cause, the court or
judge must proceed to hear the petition and any objections that may
be filed or presented thereto. Upon such hearing, witnesses may be
compelled to attend and testify, in the same manner, and with like
effect, as in other cases; and 1if, after a full hearing, the court or
judge is satisfied that it will be for the advantage of the estate to
hypothecate the whole or any portion of the property, an order
must be made authorizing, empowering, and directing the executor
or administrator, or the guardian of such minor or incompetent
person, to make such mortgage, pledge, or other lien, and a promis-
sory note or notes to the lender, for the amount of the loan, to be
secured by said mortgage or other lien,

WIAT ORDER MAY PRESCRIBE—The order may direct that a lesser
amount than that named in the petition be borrowed, and may pre-
scribe the maximum rate of interest and period of the loan, and may
direct in what coin or currency it shall be paid, and require that
the interest and the whole or any part of the principal be paid, from
time to time, out of the whole estate or any part thereof.

Fifth. EXEcUTION OF NOTE AND MORTGAGE.—After the making of
the order to mortgage, the executor, administrator, or guardian of
a. minor or of an incompetent person shall execute and deliver a
promissory note or notes for the amount and period specified in the
order, and shall execute a mortgage, pledge, or other lien setting
forth therein that it is made by authority of the order, and giving
the date of such order. The note or notes and mortgage or other
lien shall be signed by the executor, administrator, or guardian as
such, and shall create no personal liability against the person so
signing.

Sixth. Every note or notes and mortgage or other lien so made
shall be effectual to mortgage and hypothecate all the right, title
and interest which the decedent, minor, or incompetent person has
in the property described therein.

No irregularity in the proceedings shall impair or invalidate the
same or the note or notes and mortgage or other lien given in the
pursuance thereof, and the mortgagee, his heirs and assigns, shall
have and possess the same rights and remedies on the note or notes
and mortgage or other lien as if it had been made by the decedent
prior to his death, the minor after reaching the age of maturity
or the incompetent person when legally competent. ’

DEPICIENCY ON FORECLOSURE.—Provided, however, That upon any
foreclosure, if the proceeds of the encumbered property are insufi-
cient to pay j;he note or notes,. and mortgage, or other lien, no judg-
ment or claim for any deficiency of such proceeds to satisfy the
note or notes and mortgage, or the costs or expenses of sale, shall be
had or ’allowad, except m cases where the note or notes and mortgage
were given to pay, reduce, extend, or renew a lien or mortgage sub-
sisting on the property, or some part thereof, at the time of ’ﬂhg death
of the decedent, and the indebtedness secured by such lien or mort-
gage was an allowed and approved claim against his estate, or a lien
upon the interest of the minor in said property at the time it vested
in him, or upon the estate of the incompetent at the time the in-
competency of the incompetent person was so declaved by the court:
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And provided also, That in cases affecting the estate of the deceased
persons, the part of the indebtedness remaining unsatisfied must be
classed and paid with other demands against the estate, as provided
in sections 875 to 885, with respect to mortgages and other liens
subsisting at the time of death,

Sec. 826. WHEN EXECUTOR OR ADMINISTRATOR MAY SELL REAL PROP-
ERTY.—When it is for the advantage, benefit, and best interests of
the estate, and those interested therein, that the real estate, or
some part thereof, or interest therein be sold, the executor or admin-
istrator may sell the same under such terms, conditions, and in the
manner prescribed by the court.

SEc. 827. POWER OF EXECUTOR OR GUARDIAN TO BORROW MONEY UPON
UNSECURED NOTES.— Whenever in any estate now being administered
or that may hereafter be administered, or in any guardianship pro-
ceeding now pending, or that may hereafter be pending, it shall
appear to the court or judge having jurisdiction of said estate, or
said minor or incompetent person, to be for the advantage, benefit,
or best interest of the estate of said minor or incompetent person,
to borrow money upon a note or notes, without being secured, the
court or judge, as often as occasion therefor shall arise in the admin-
istration of any estate, or in the course of any guardianship, may
upon petition and notice of hearing, as provided in this section,
authorize, empower, and direct the executor or administrator or
guardian of such minor or incompetent person, to execute a note or
notes, without security. '

The proceeding to be taken to obtain an order to borrow said money
and execute said note or notes shall be as follows:

First. The executor, or administrator of any estate, or guardian of
any minor or incompetent person must file a verified petition showing,

(a) The particular purpose or purposes for which it is proposed
to borrow said money, and the purpose or purposes for which it is
to be used. .

(b) The advantage or advantages that may accrue to said estate
from borrowing said money and executing said note or notes.

(¢) The amount of money to be borrowed, the rate of interest to
be paid, and the length of time said note or notes are to run.

Second. Upon filing such petition, the clerk of the court shall fix
a day for hearing the same by the court. )

Third. The petitioner shall cause notice of the hearing to be
mailed, postage prepaid, to the heirs at law of said decedent, and to
the devisees and legatees resident in the Canal Zone, and to the near-
est relatives of sald minor or incompetent person, resident in the
Canal Zone, at least ten days before the hearing, addressed to them
at their respective post-office addresses, if known. Otherwise, at the
place where the proceedings are pending.

Fourth. At the time and place appointed for said hearing, or at ,;

such other time and place to which the hearing may be postponed
by the court, the court must proceed to hear the petition, and any
objections that may be filed or presented thereto, and, if, alter a full
hearing, the court 1s satisfied that it will be for the advantage, benefit,
or best interest of the estate of said decedent, or of said minor or
incompetent person, to borrow said money, and execute said note or
notes, without security, an order must be made, authorizing, empower-
ing, and directing the executor, or administrator, or the guardian
of such minor or incompetent person to borrow said money, and to
make and execute said note or notes, without security, specifying in
said order the amount that may be borrowed, the rate of interest
that is to be paid, and the length of time that said note or notes are
to run.
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Tssue of notes, ete. Fifth. After the making of the order to borrow said money and
execute said note or notes, the executor, administrator, or guardian
of the minor or incompetent person, shall execute and deliver a prom-
issory note or notes, without sccurity, for the amount, at the rate of
interest, and for the period preseribed in said order, and said note
or notes shall be signed by the executor, or administrator or guardian,
as such, and shall create no personal liability against the person so
signing.

Al eg olid as against gSixt%l. Any note or notes so signed and executed, shall be effectual
) to create a valid obligation and debt against said estate, or said minor
or incompetent person, and shall be payable out of the funds of said
estate, and said note or notes shall specify that it is made by authority
of such order, giving the date thereof.

pEONERS ARS CHAPTER 30—POWERS AND DUTIES OF EXECUTORS
UTORS, . AND ADMINISTRATORS, AND MANAGEMENT OF
Hrares " %% ESTATES.

Possession of estate.  Qpe 828, JUXECUTORS TO TAKE POSSESSION OF THE ENTIRE ESTATE.—
The executor or administrator must take into his possession all the
estate of the decedent, real and personal, and collect all debts due to
the decedent or to the estate. For the purpose of bringing suits to
quiet title, or for partition of such estate, the possession of the execu-
tors or administrators is the possession of the heirs or devisees; such
possession by the heirs or devisees is subject, however, to the posses-
sion of the executor or administrator, for the purposes of adminis-
tration, as provided in chapters 23 to 86 of this code.
agégsiggiecuai‘s Jnd Sec. 829. ACTIONS MAY BE MAINTAINED BY AND AGAINST EXECUTORS

’ AND ADMINISTRATORS.—Actions for the recovery of any property, real
or personal, or for the possession thereof, or to quiet title thereto,
or to determine any adverse claim thereon, and all actions founded
upon contracts, may be maintained by and against executors and
administrators in all cases in which the same might have been main-

) tained by or against their respective testators or intestates.
comctions by forwaste:  Sme. 830. MAY MAINTAIN ACTIONS FOR WASTE, CONVERSION, AND TRES-
Pass. pass—Executors and administrators may maintain actions against
any person who has wasted, destroyed, taken, or carried away, or
converted to his own use, the goods of their testator or intestate,
in his lifetime. They may also maintain actions for trespass com-
) mitted on the real estate of the decedent in his lifetime.
i o e, & Sr0. 831, EXBCUTOR AND ADMINISTRATOR MAY BE SUED FOR WASTE OR
TRESPASS OF DECEDENT.—Any person or his personal representatives
may maintain an action against the executor or administrator of
any testator or intestate who in his lifetime has wasted, destroyed,
taken, or carried away, or converted to his own use, the goods or
chattels of any such person, or committed any t«respdss on the real
estate of such person.

Sec. 832. SURVIVING PARTNER TO SETTLE UP BUSINESS: INTEREST
THEREIN TO BE APPRAISED; ACCOUNT TO BE RENDERED.—When a part-
nership exists between the decedent, at the time of his death, and
Inferest i pertner- any other_ person, the survwil_zg partner has the right to continue
Ship of decedent to be 11l POSsession of the partnership, and to settle its businegs, but the
appraised, etc. interest of the decedent in the partnership must be included in

the inventory, and be appraised as other property. The surviving
partner must seftle the affairs of the partnership without delay,
and account with the executor or administrator, and pay over such

Aot . balances as may from time to tjme be payable to him, in right of
ot may be xe- the decedent. Upon the application of the executor or administrator,

the court, or a judge thereof, may, whenever it appears necessary,

Surviving partner.
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order the surviving partner to render an account, and in case of
neglect or refusal may, after notice, compel it by attachment; and
the executor or administrator may maintain against him any action
which the decedent could have maintained.

SEC. 838. ACTIONS ON BOND OF EXECUTOR OR ADMINISTRATOR MAY BE
BROUGHT BY ANOTHER ADMINISTRATOR—AD administrator may, in his
own name, for the use and benefit of all parties interested in the
estate, maintain actions on the bond of an executor, or of any former
administrator of the same estate. )

Skc. 834. WHAT EXECUTORS ARE NOT PARTIES TO ACTIONS.—In actions
by or against executors, it is not necessary to join those as parties
to whom letters were issued, but who have not qualified.

Skc. 835. May compouNDp.—Whenever a debtor of the decedent is
unable to pay all his debts, the executor or administrator, with the
approbation of the court or judge, may compound with him and give
him a discharge, upon receiving a fair and just dividend of his
effects. A compromise may also be authorized when it appears to be
just, and for the best interest of the estate.

Skc. 836. RECOVERY OF PROPERTY FRAUDULENTLY DISPOSED OF BY
TESTATOR.—When there is a deficiency of assets in the hands of an
executor or administrator, and when the decedent, in his lifetime,
hag conveyed any real estate, or any rights or interests therein, with
intent to defraud his creditors, or to avoid any right, debt, or duty of
any person, or has so conveyed such estate that by law the deeds or
conveyances are void as against creditors, the executor or adminis-
trator must commence and prosecute to final judgment any proper
action for the recovery of the same; and may recover for the benefit
of the creditor all such real estate so fraudulently conveyed; and
may also, for the benefit of the creditors, sue and recover all goods,
chattels, rights, or credits which have been so conveyed by the
decedent in his lifetime, whatever may have been the manner of
such fraudulent conveyance.

Sec. 837. WHEN EXECUTOR TO SUE, AS PROVIDED IN PRECEDING
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sEcTIoON.—No executor or administrator is bound to sue for such tes

estate, as mentioned in section 836, for the benefit of the creditors,
unless on application of creditors, who must pay such part of the
costs and expenses of the suit, or give such security to the executor
or administrator therefor, as the court or judge shall direct.

Sec. 838. DisPoSITION OF ESTATE RECOVERED.~—AIll real estate so D

recovered must be sold for the payment of debts, in the same manner
as if the decedent had died seised thereof, upon obtaining an order
therefor from the court; and the proceeds of all goods, chattels,
rights, and credits so recovered must be appropriated in payment
otg the debts of the decedent in the same manner as other property
in the hands of the executor or administrator. The remainder of
the proceeds, after all the debts of the decedent have been paid,
must be paid to the person from whom such property was recovered.

Sec. 839. CourTr MAY ORDER FUNDS DEPOSITED.—The court is
empowered to order any executor or administrator to deposit any or
all funds of an estate, coming into his hands, in a bank or banks,
or other depositary, to be designated by the court. The deposit shall
be made in the name of the executor or administrator with a desig-
nation of his fiduciary capacity. The court may direct the executor
or administrator to deposit any or all of such funds in an interest-
bearing account: Provided, however, That nothing in this section
shall be construed to relieve any executor or administrator from any

duty otherwise imposed by law.
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Sec. 840. INVESTMENT OF MONEYS OF ESTATE PENDING SETTLEMENT.—
Pending the settlement of any estate, on the petition of any person
interested therein, and upon good cause shown therefor, the court
may order any money in the hands of the executors or administrators
to be invested for the benefit of the estate in securities of the United

tates,

Such order can only be made after ten days’ notice of the hearing
of the said petition, by notice posted in three public places in the
Canal Zone, or by publication in a newspaper of general circulation
therein, or both, as the court or judge shall direct.

CHAPTER 81—CONVEYANCE OF REAL ESTATE AND
TRANSFER OF PERSONAL PROPERTY BY EXECUTORS
AND ADMINISTRATORS IN CERTAIN CASES

Szo. 841. EXECUTOR OR ADMINISTRATOR TO COMPLETE CONTRACTS FOR
SALE OF REAL OR PERSONAL PROPERTY.—When a person who is bound
by contract in writing to convey any real estate, or to transfer any
personal property, dies before making conveyance or transfer, and
i all cases when such decedent, if living, might be compelled to
make such conveyance or transfer, the court having jurisdiction of
the probate proceedings of the estate of such decedent, may make
a decree authorizing and directing the executor or administrator of
such deceased person to convey or transfer such real estate or personal
property to the person entitled thereto.

Skc. 842. PETITION FCR EXECUTOR OB ADMINISTRATOR TO MAKE CON-
VEYANCE OR TRANSFER AND NOTICE OF HEARING—On the presentation
of a verified petition by the executor or administrator, or by any
person claiming to be entitled to such conveyance from an executor
or administrator, setting forth the facts upon which the claim is
predicated, the court or judge shall appoint a time and place for
hearing the petition, and shall order notice thereof to be served on
the executor or administrator personally when he is not the peti-
tioner, and to be published at least once a week for four successive
weeks before such hearing, in a newspaper of general circulation in
the Clanal Zone. '

Suo. 843, INTERESTED PARTIES MAY CONTEST~—At the time and place
appointed for the hearing, or at such other time to which the same
may be postponed, upon satisfactory proof by aflidavit or other-
wise, of the due publication of the notice, the court shall proceed to
hear the said petition, and all persons interested in the estate may
appear and contest such petition, by filing their objections in writ-
ing, and the court may examine, on oath, the petitioner and all who
may be produced before him for that purpose.

Sec. 844. DECREE AUTHORIZING CONVEYANCE—IT after a full hear-
ing upon the petition and objections and examination of the facts
and eircumstances of the claim, the court is satisfied that the con-
veyance of the real estate described in the petition to the party
entitled thereto should be made, a decree authorizine and directing
the executor or administrator to execute a convey:?nce thereof t?)
the party entitled thereto must be made.

Sec. 845, EXnCUTION OF CONVEYANCE OR TRANSFER, AND THE RECORD-
ING OF THE ORDER THEREFOR—The executor or administrator must
execute the conveyance or transfer according to the directions con-
tained in the decree‘, which decree shall be prima facie evidence
of the correctness of the proceedings, and of the authority of the
executor or administrator to make the conveyance or transter,
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Sec. 846. RIGHTS OF PEIITIONER TO ENFORCE THE CONTRACT.—If
upon the hearing, as hereinbefore provided, the right of the peti-
tioner to have a specific performance of the contract is found to be
doubtful, the court must dismiss the petition without prejudice to
the rights of the petitioner, who may, at any time within six months
after such dismissal, proceed by action to enforce a specific perform-
ance thereof.

Sec. 847. EFFECT OF CONVEYANGE OR TRANSFER.—Kvery conveyance
or transfer made in pursuance of a decree as provided in this chapter,
shall pass title to the property contracted for, as fully as if the con-
tracting party himself was still living, and executed the conveyance
or transfer.

Sec. 848. EFFECT OF RECORDING A COPY OF THE DECREE—A copy of
the decree for a conveyance or transfer as provided in this chapter,
duly certified and recorded in the office of the registrar of property,
gives the person entitled to the conveyance or transfer a right to
the possession of the property contracted for, and to hold the same
according to the terms of the intended conveyance or transfer, in like
manner as if the same had been conveyed or transferred in pur-
suance of the decree.

Szc. 849. RECORDING OF THE DECREE DOES NOT SUPERSEDE POWER OF
COURT TO ENFORCE IT.—The recording of any decree, as provided in
section 848 shall not prevent the court making the decree from
enforcing the same by other process.

Suc. 850. WHERE PARTY TO WHOM CONVEYANCE OR TRANSFER TO BE 4.

MADE 18 DEAD.—If the person entitled to the conveyance or transfer
dies before the commencement of the proceedings therefor under
this chapter, or before the completion of the conveyance or transfer,
any person entitled to succeed to his rights in the contract, or the
executor or administrator of such decedent, may, for the benefit of
the person so entitled, commence such proceedings or prosecute any
already commenced, and the conveyance or transfer must be so made
as to vest the property in the person or persons entitled thereto, or
in the executor or administrator, for their benefit.

Sec. 851. DECREE MAY DIRECT POSSESSION TO BE SURRENDERED.—Lhe
decree provided for in this chapter may direct the possession of the
property therein described to be surrendered to the person entitled
thereto, upon his producing a certified copy of the decree, when,
by the terms of the contract, possession is to be surrendered.

CHAPTER 32—ACCOUNTS RENDERED BY EXECUTORS
AND ADMINISTRATORS, AND PAYMENT OF DEBTS

LIABILITIES AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS

Sec. 852. WHEN EXECUTOR OR ADMINISTRATOR PERSONALLY LIABLE.—
No executor or administrator is chargeable upon any special promise
to answer in damages or to pay the debts of the testator or intestate
out of his own estate, unless the agreement for that purpose, or
some memorandum or note thereof, is in writing and signed by such
executor or administrator, or by some other person by him there-
unto speciaH% authorized in writing.

Sec. 853. EXECUTOR TO BE CHARGED WITH ALL ESTATE, AND 80
rorTH.—Every executor and administrator is chargeable in his
account with the whole of the estate of the decedent which may
come into his possession at the value of the appraisement contained
in the inventory, except as provided in the following sections, and
with all the interest, profit, and income of the estate.

3051°—33——67
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Src. 854. Nor 10 PROFIT OR LOSE BY ESTATE.—He shall not make
profit by the increase, nor suffer loss by the decrease, or destruction,
without his fault, of any part of the estate. He must account for the
excess when he sells any part of the estate for more than the appraise-
ment, and if any is sold for less than the appraisement, he is not
responsible for the loss, if the sale has been justly made.

£C. 855. UNCOLLECTED DEBTS WITHOUT FAULT.—NO executor or
administrator is accountable for any debts due to the decedent, if
it appears that they remain uncollected without his fault.

Skc. 856. EXPENSES OF EXECUTORS—Lhe executor or administrator
shall be allowed all necessary expenses in the care, management, and
settlement of the estate, and for his services such fees asg provided
by this chapter; but when the decedent, by his will, makes some
other provision for the compensation of his executor, that shall be a
full compensation for his services, unless by a written instrument,
filed in the court, he renounces all claim for compensation provided
for in the will.

AIIOWANCE UPON coMMIsSIONs.—At any time during the admin-
istration any executor or administrator, may, upon such notice to
the other parties interested in the estate as the court shall by order
require, apply to the court for an allowance to himself upon his
commissions, and the court shall on the hearing of such application
make an order allowing such executor or administrator such portion
of his commissions as to the court shall seem proper, and the portion
so allowed may be thereupon charged against the estate.

ALLOWANCE TO ATTORNEY UPON FEE—Any attorney who has ren-
dered services to an executor or administrator may at any time dur-
ing the administration, and upon such notice to the other parties
interested in the estate as the court shall by order require, apply to
the court for an allowance to himself, of compensation therefor, and
the court shall on the hearing of such application make an order
requiring the executor or administrator to pay such attorney out
of the estate such compensation on account of services rendered
by such atorney up to the date of such order as to the court shall
seet. proper, and such payment shall be forthwith made.

Sec, 887, Nov 10 PURCHASE CLAIMS AGAINST THE ESTATE~-NO
administrator or executor shall purchase any eclaim against the
estate he represents; and if he pays any claim for less than its
nominal value he is only entitled to charge in his account the amount
he actually paid. '

Sec. 858, EXRCUTORS AND ADMINISTRATORS; COMMISSIONS ALLOWED
10.~When no compensation is provided by the will, or the executor
renounces all claim thereto, he must be allowed commissions upon
the amount of estate accounted for by him, as follows: for the first
$1,000, at the rate of 7 per cent; for the next $9,000, at the rate of
4 per cent; for the next $10,000, at the rate of 3 per cent; for the
next $30,000, at the rate of 2 per cent; for the next $50,000, at the
rate of 1 per cent; and for all above $100.,000, at the rate of one-half
of 1 per cent. If there are two or more executors the compensation
shall be apportioned among them by the court according to the
services actually rendered by them respectively. The same com-
missions shall be allowed to administrators. In all cases, such fur-
ther allowance may be made as the court may deem just and reason-
able for any extraordinary service, but the total amount of such
extra allowance must not execeed one-half the amount of commis-
sions allowed by this section. Where the property of the estate is
distributed in kind, and involves no labor bevend the custody and
distribution of the same, the commission shall be computed on all
the estate above the value of $20,000, at one-half of the rates fixed
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in this section. Public administrators shall, subject to the pro-
visions of section 952, receive the same compensation and allow-
ances as are allowed in this title to other administrators. All con-
tracts between an executor or administrator and an heir, devisee, or
legatee, for a higher compensation than that allowed by this section,
shall be void. When the executor or administrator is an attorney
he shall not be allowed to charge against the estate any professional
fees, as such, for services rendered by himself.

SEec. 859. ALLOWED FEES FOR ATTORNEYS ; EXRAORDINARY ! SERVICES.— , At

Attorneys for executors and administrators shall be allowed out of
the estate as fees for conducting the ordinary probate proceedin
such reasonable sum as the court may allow which shall be not 1n
excess of such amounts as are allowed by section 858 as compensation
for executors and administrators for their own services. In all cases
such further allowance may be made as the court may deem just and
reasonable for any extraordinary services such as sales or mortgages
of real estate, contested or litigated claims against the estate, litiga-
tion in regard to the property of the estate, and such other litigation
as may be necessary for the executor or administrator to prosecute
or defend.

ACCOUNTING AND SETTLEMENTS BY EXECUTORS AND ADMINISTRATORS

Sec. 860. ExXEcUTOR’S EXHIBIT OF MONEY RECEIVED, AND SO FORTH.—
When required by the court, either upon its own motion or upon the
application of any person Interested in the estate, the executor or
administrator must render an exhibit under oath, showing the
amount of money received and expended by him, the amount of all
claims filed or presented against the estate, and the names of the
claimants, and all other matters necessary to show the condition of
its affairs.

Sec. 861. OBJECTIONS TO ACCOUNT, WHO MAY FILE—When an
exhibit is rendered by an executor or administrator, any person
interested may appear and, by objections in writing, contest any
account or statement therein contained. The court may examine the
executor or administrator, and if he has been guiltl}; of neglect, or
has wasted, embezzled, or mismanaged the estate, his letters must
be revoked.

SEc. 862. ATTACHMENT FOR NOT OBEYING CITATION.—If any exec-
utor or administrator neglects or refuses to aﬁpear and render an
exhibit, after having been duly cited, an attachment may be issued
against him and such exhibit enforced, or his letters may be revoked,
in the discretion of the court. '

Sec. 863. ExecuTor’s reporRT.—Within thirty days after the ex-
piration of the time mentioned in the notice to creditors within
which claims must be filed or exhibited every executor or adminis-
trator must render a full account and report of his administration.
If he fails to present his account the court or judge must compel the
rendering of the account by attachments, and any person interested
in the estate may apply for and obtain an attachment; but no attach-
ment must issue unless a citation has been first issued, served, and
returned, requiring the executor or administrator to appear and show
cause why an attachment should not issue. Kvery account must
exhibit all debts which have been filed and allowed during the period
embraced in the account.

1 8o in original.
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Seo, 864. EXECUTOR TO ACCOUNT AFTER HIS AUTHORITY REVOKED.—
When the authority of an executor or administrator ceases, or is
revoked for any reason, he may be cited to account before the court,
at the instance of the person succeeding to the administration of
the same estate, in like manner as he might have been cited by any
person interested in the estate during the time he was executor or
administrator.

Skc. 865. REVOKING AUTHORITY OF EXECUTOR, WHEN.—I1f the exec-
utor or administrator resides out of the Canal Zone, or absconds, or
conceals himself, so that the citation can not be personally served,
and neglects to render an account within thirty days after the time
prescribed in this subchapter, or if he neglects to render an account
within thirty days after being committed where the attachment has
been executed, his letters must be revoked.

Src. 866. To PRODUCE AND ¥ILE VOUCHERS, WHICH REMAIN IN
courT.—In rendering his account, the executor or administrator
must produce and file vouchers for all charges, debts, claims, and
expenses which he has paid, which must remain in the court; and
he may be examined on oath touching such payments, and also touch-
ing any property and effects of the decedent, and the disposition
thereof. When any voucher is required for other purposes, it may
be withdrawn on leaving a certified copy on file; if a voucher is lost,
or for other good reason can not be produced on the settlement, the
payment may be proved by the oath of any competent witness.

Sgc. 867. EXPENDITURES LESS THAN $20 MAY BE ALLOWED EXECUTORS
witHOUT VOUCHERS.—On the settlement of his account he may be
allowed any item of expenditure not exceeding $20, for which no
voucher is produced, if such item be supported by his own uncontra-
dicted oath positive to the fact of payment, specifying when, where,
and to whom it was made; but such allowances in the whole must not
exceed $500 against any one estate,

LosT OR DESTROYED YOUCHERS.—Provided, that if it appears by the
oath to the account and is proven by competent evidence to the
satisfaction of the court, that a voucher for any disbursement or dis-
bursements whatsoever has been lost or destroyed, and that it is
impossible to obtain a duplicate thereof, and that such item or items
were paid in good faith and for the best interests of the estate, and
such item or items were legal charges against said estate, then the
executor or administrator shall be allowed such item or items.

PAYMENTS OF DEBTS WITHOUT AFFIDAVIT AND ALLowaNce—If, upon
such settlement of accounts, it appears that debts against the
deceased have been paid without the affidavit and allowance pre-
seribed by statute or sections 799 and 800, and it shall be proven by
competent evidence to the satisfaction of the court that such debts
were justly due, were paid in good faith, that the amount paid was
the true amount of such indebtedness over and above all payments
or set-offs, and that the estate is solvent, it shall be the duty of the
said court to allow the said sums so paid in the settlement of said
accounts,

Src. 868. DAY OF SETTLEMENT TO BE APPOINTED; CLERK MUST GIVE
NOTICE TIFREOF; HEARING ON SETTLEMENT.—When any account is
rendered for settlement, the clerk of the court must appoint a day
for the settlement thereof, and thereupon give notice thereof by
causing notices to be posted in at least three public places in the
Canal Zone, setting forth the name of the estate, the executor or
administrator, and the day appointed for the settlement of the
account. If, upon the final hearing at the time of settlement, the
court or judge should deem the notice insufficient from any cause,



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

be may order such further notice to be given as may seem to him
proper.

Sec. 869. WHEN SETTLEMENT IS FINAL, NOTICE MUST SO STATE.~If
the account mentioned in the preceding section be for a final settle-
ment, and a petition for the final distribution of the estate be filed
with said account, the notice of settlement must state those facts,
which notice must be given by posting or publication for at least ten
days prior to the day of settlement. On the settlement of said
account, distribution and partition of the estate to all entitled thereto
may be immediately had without further notice or proceedings.

Sec. 870. INTERESTED PARTY MAY FILE EXCEPTIONS TO ACCOUNT.—
On the day appointed, or any subsequent day to which the hearing
may be postponed by the court, any person interested in the estate
may appear and file his exceptions in writing to the account, and
contest the same.
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Sec. 871. ALl MATTERS MAY BE CONTESTED BY THE HEIRS; HEARING by 1an

MAY BE PoSTPONED.—AIl matters, including allowed claims not passed
upon on the settlement of any former account, or on rendering an
exhibit, or on making a decree of sale, may be contested by the heirs,
for cause shown. The hearing and allegations of the respective
parties may be postponed from time to time, when necessary, and
the court may appoint one or more referees to examine the accounts,
and make report thereon, subject to confirmation; and may allow a
reasonable compensation to the referees to be paid out of the estate
of the decedent. Whenever an allowed claim is contested by any
heir, or other person entitled to contest it, either the contestant or the
claimant is entitled to a trial by jury of the issues of fact presented
by the contest; and it is the duty of the court, at request of either
party, to call a jury and submit to them such issues, and, after receiv-
ing their verdict, to enter an order disposing of such contest in
accordance therewith.

Swc. 872. SETTLEMENT OF ACCOUNTS TO BE CONCLUSIVE, WHEN AND
wHEN NoT.—Lhe settlement of the account and the allowance thereof
by the court, or upon appeal, is conclusive against all persons in any
way interested in the estate, saving, however, to all persons laboring
under any legal disability, their right to move for cause to reopen
and examine the account, or to proceed by action against the executor
or administrator, either individually or upon his bond, at any time
before final distribution; and in any action brought by any such
person, the allowance and settlement of the account is prima facie
evidence of its correctness.

Sec. 873. PrROOF OF NOTICE OF SETTLEMENT OF ACCOUNTS.—The
account must not be allowed by the court until it is first proved that
notice has been given as required by this chapter, and the decree
must show that such proof was made to the satisfaction of the court,
and is conclusive evidence of the fact.

Sec. 874. DECEASED EXECUTOR’S OR GUARDIAN’S ACCOUNTS—If any
executor, administrator or guardian dies, his accounts may be pre-
sented by his personal representative to, and settled by, the court
in which the estate of which he was executor, administrator or guard-
ian is being administered, and, upon petition of the successor of
such deceased executor, administrator or guardian, such court may
compel the personal representatives of such deceased executor, admin-
istrator or guardian to render an account of the administration of
their testator or intestate, and must settle such account as in other
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PAYMENT OF DEBTS OF ESTATE

Sro. 875. OrpER IN WHICH DEBTS MUST BE PAID.—The debts of the
estate must be paid in the following order: .

1. Funeral expenses;

2. The expenses of the last sickness;

3. Debts due to the United States;

4. Judgments rendered against the decedent in his lifetime, and
mortgages and other liens in the order of their date;

5. All other demands against the estate.

If a debt is payable in a particular kind of money or currency,
it must be paid only in such money or currency. If the estate 1s
insolvent, no greater rate of interest must be paid upon any debt,
from the time of the first publication of notice to creditors, than is
allowed by law on judgments.

Skc. 876. WHERE PROPERTY INSUFFICIENT TO PAY MORTGAGE.—The
preference given in section 875 to a mortgage or lien only extends
to the proceeds of the property subject to the mortgage or lien. If
the proceeds of such property are insufficient to pay the mortgage
or lien, the part remaining unsatisfied must be classed with general
demands against the estate.

Sec. 877. JiSTATE INSUFFICIENT, A DIVIDEND TO BE PAID.—I1f the
estate is insufficient to pay all the debts of any one class, each creditor
must be paid a dividend in proportion to his claim; and no creditor
of any one class shall receive any payment until all those of the
preceding class are fully paid.

Src. 878. FUNERAL EXPENSES AND EXPENSES OF LAST SICKNESS.—
The executor or administrator, as soon as he has sufficient funds in
bis hands, must pay the funeral expenses and the expenses of the
last sickness, and the allowance made to the family of the decedent.
He may retain in his hands the necessary expenses of administration,
but he is not obliged to pay any other debt or any legacy umtil, as
preseribed in this sub-chapter, the payment has been ordered by the
court,

Sec. 879, ORDER FOR PAYMENT OF DEBTS, AND DISCHARGE OF THR
BXECUTOR OR ADMINISTRATOR~—Upon the settlement of the account of
the executor or administrator, provided for in section 863, the court
must make an order for the payment of the debts, as the circum-
stances of the estate require. If there are not suflicient funds in the
hands of the executor or administrator, the court must specify in
the decree the sum to be paid to each creditor. If the whole property
of the estate is exhausted by such payment or distribution, such
account must be considered as a final account, and the executor or
administrator is entitled to his discharge on producing and filing
the necessary vouchers and proofs showing that such payments have
been made, and that he has fully complied with the decree of the
eourt.

Sec. 880. ProvisioN FOR DISPUTED AND CONTINGENT CLATMS.—LE
there is any claim not due, or any contingent or disputed claim
against the estate, the amount thereof, or such part of the same as
the holder would be entitled to if the claim were due, established, or
absolute, must be paid into the court, and there remain, to be paid
over to the party when he becomes entitled thereto; or, if he {ails
to establish his claim, to be paid over or distributed as the circum-
stances of the estate requiré. If any creditor whose claim has been
allowed, but is not yet due, appears and assents to a deduction
thex:efron_l of the legal interest for the time the claim has yet to run,
he is entitled to be paid accordingly, The payments provided for
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in this section are not to be made when the estate is insolvent, unless
a pro rata distribution is ordered.

SEc. 881. AFIER DECREE FOR PAYMENT OF DEBTS, EXECUTOR PERSON-
ALLY LIABLE TO CREDITORS.—When a decree is made by the court for
the payment of creditors, the executor or administrator is per-
sonally liable to each creditor for his allowed claim, or the divi-
dend thereon, and execution may be issued on such decree, as upon
a judgment in the court, in favor of each creditor, and the same
proceeding may be had under such execution as under execution in
other cases. The executor or administrator is liable therefor on his
bond to each creditor.

Src. 882. CLaIMS NOT INCLUDED IN ORDER FOR PAYMENT OF DEBTS,
FOW DISPOSED OF.— W hen the accounts of the administrator or execu-
tor have been settled, and an order made for the payment of debts
and distribution of the estate, no creditor whose claim was not
included in the order for payment has any right to call upon the
creditors who have been paid, or upon the heirs, devisees, or lega-
tees to contribute to the payment of his claim; but if the executor
or administrator has failed to give the notice to the creditors, as
prescribed in section 795, such creditor may recover on the bond of
the executor or administrator the amount of his claim, or such part
thereof as he would have been entitled to had it been allowed. This
section shall not apply to any creditor whose claim was not due ten
months before the day of settlement, or whose claim was contingent
and did not become absolute ten months before such day.

Skc. 883. ORDER FOR PAYMENT OF LEGACIES, AND EXTENSION OF
imE—If the whole of the debts have been paid by the first distri-
bution, the court must direct the payment of legacies and the dis-
tribution of the estate among the heirs, legatees, or other persons
entitled, as provided in the next chapter; but if there be debts
remaining unpaid, or if, for other reasons, the estate be not in a
proper condition to be closed, the court must give such extension
of time as may be reasonable for a final settlement of the estate.

Sue. 884. FINAL ACCOUNT, WHEN TO BE MADE.—AL the time desig-
nated in section 883, or sooner, if within that time all the propert
of the estate has been sold, or there are sufficient funds in his hands
for the payment of all the debts due by the estate, and the estate be
in a proper condition to be closed, the executor or administrator
must render a final account, and pray a settlement of his admin-
istration.

Sxe. 885. NEGLECT TO RENDER FINAL ACCOUNT, HOW TREATED.~If he
neglects to render his account, the same proceedings may be had as
prescribed in this chapter in regard to the first account to be
rendered by him; and all the provisions of this chapter relative to
the last-mentioned account, and the notice and settlement thereof,
apply to his account presented for final settlement.

CHAPTER 33—PARTITION, DISTRIBUTION, AND FINAL
SETTLEMENT OF ESTATES

PARTIAL DISTRIBUTION PRIOR TO FINAL SETTLEMENT

Sgc. 886. PAYMEST OF LrCACIES.—At any time after the lapse of
four months from the issuing of letters testamentary or of adminis-
tration, any heir, devisee, legatee (or his assignee, grantee, or suc-
cessor in interest) may present his petition to the court for the
legacy or share of the estate to which he is entitled, or any portion
thereof, to be given to him upon his giving bonds, with security,
for the payment of his proportion of the debts of the estate.
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Sgc. 887. NOTIOE OF APPLICATION ¥OR LEGACIES.—Notice of the appli-
cation must be given to the executor or administrator, personally,
and to all persons interested in the estate, in the same manner that
notice is required to be given of the settlement of the account of an
executor or administrator.

Sec. 888. ExgCUTOR, OR OTHER PERSON INTERESTED, MAY RESIST
appricATION.—The executor or administrator, or any person inter-
ested in the estate, may appear at the time named and resist the
application.

Sgc. 889. PRAYER OF APPLICANT GRANTED.~If, at the hearing, it
appears that the estate is but little indebted, and that the share of the
party applying may be allowed to him without loss to the creditors
of the estate, the court must make an order in conformity with the
prayer of the applicant, requiring :

1. Bonp—Each heir, legatee, devisee (or his assignee, grantee, or
successor in interest) obtaining such order, before receiving his
share or any portion thereof, to execute and deliver to the executor or
administrator, a bond, in such sum as may be designated by the court
or judge, with sureties to be approved by the judge, payable to the
executor or administrator, and conditioned for the payment, when-
ever required, of his proportion of the debts due from the estate,
not exceeding the value or amount of the legacy or portion of the
estate to which he is entitled. Where the time for filing or presenting
claims has expired, and all claims that have been allowed, have been
paid, or are secured by mortgage upon real estate sufficient to pay
them, and the court is satisfied that no injury can result to the estate,
the court may dispense with the bond ;

2. DeLivery oF PrROPERTY.—The executor or administrator to
deliver to the heir, legatee, devisee (or his assignee, grantee, or suc-
cessor in interest), the whole portion of the estate to which he may be
entitled, or only a part thereof designating it.

If, in the execution of the order, a partition is necessary between
two or more of the parties interested, it must be made in the manner
hereinafter prescribed. The costs of these proceedings must be
paid by the applicant, or if there are more than one, must be appor-
tioned equally among them.

Sec. 890, ORDER FOR PAYMENT GF BOND, AND SUIT THEREON.— W hen
any bond has been executed and delivered, under the provisions of the
preceding section, and it is necessary for the settlement of the estate
to require the payment of any part of the money thereby secured,
the executor or administrator must petition the court for an order
requiring the payment, and have a citation issued and served on the
party bound, requiring him to appear and show cause why the order
should not be made. At the hearing, the court, if satisfied of the
necessity of such payment, must make an order accordingly, desig-
nating the amount and giving a time within which it must be paid.
If the money is not paid within the time allowed, an action may
be maintained by the executor or administrator on the bond.

Sec. 891. PARTIAL DISTRIBUTION OF ESTATES OF DECEASED PERSONS.—
Where the time for filing or presenting claims has expired, and all
claims that have been allowed have been paid, or are secured by a
mortgage upon real estate sufficient to pay them, and the estate is
not in a condition to be finally closed and distributed, the executor
or administrator, or coexecutor or coadministrator, may present his
petition to the court for ratable payment of the legacies, or ratable
distribution of the estate to all the heirs, legatees, zélevisees, or their
assignees, grantees or successors in interest, Notice of such appli-
cation must be given to all persons interested in the estate, in the
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same manner that notice is required to be given of the settlement of
the account of an executor or administrator.

Any person interested in the estate may appear at the time named
and resist the application.

OrpER GRANTED WHEN.—If, at the hearing, it appears that the
allegations of the petition of said executor, administrator, coexecu-
tor, or coadministrator, are true, and the court is satisfied that no
injury can result to the estate by granting the petition, the court
must make an order directing the executor or executors, adminis-
trator or administrators, as the case may be, to deliver to the heirs,
legatees, devisees, or to their assigns, grantees, or successors in
interest, the whole portion of the estate to which they may be
entitled or only a part thereof, designating it.

11, in the execution of the order, a partition is necessary between
two or more of the parties interested, it must be made in the
manner hereinafter prescribed. The costs of the proceedings under
this section must be paid by the estate, excepting that in case a
partition is necessary, the costs of such partition must be apportioned
amongst the parties interested in such partition.

DISTRIBUTION ON FINAL SETTLEMENT

Sec. 892. PROCEEDINGS IN THE NATURE OF AN ACTION TO DETERMINE
HEIRSHIP; PETITION.—In all estates now being administered, or that
may hereafter be administered, any person claiming to be heir to the
deceased, or entitled to distribution in whole or in any part of such
estate, may, at any time prior to the decree of final distribution,
file a petition in the matter of such estate, praying the court to
ascertain and declare the rights of all persons to said estate and all
interests therein, and to whom distribution thereof should be made.

Not1cE To PERSONS 1NTERESTED.—Upon the filing of such petition,
the court shall make an order directing service of notice to all
persons interested in said estate to appear and show cause, on a
day to be therein named, not less than sixty days nor over four
months from the date of the making of such order, in which notice
shall be set forth the name of the deceased, the name of the executor
or administrator of said estate, the names of all persons who may have
appeared claiming any interest in said estate in the course of the
administration of the same, up to the time of the making of said
order, and such other persons as the court may direct, and also &
description of the real estate whereof said deceased died seised or
possessed, so far as known, described with certainty to a common
intent, and requiring all said persons, and all persons named or not
named having or claiming any interest in the estate of said deceased,
at the time and place in said order specified, to appear and exhibit,
as hereinafter provided, their respective claims of heirship, owner-
ship, or interest in said estate, to said court, which notice shall be
served in the same manner as a summons in a civil action, upon
proof of which service, by affidavit or otherwise, to the satisfaction
of the court, the court shall thereupon acquire jurisdiction to
ascertain and determine the heirship, ownership, and interest of all
parties in and to the property of said deceased, and such determina-
tion shall be final and conclusive in the administration of said estate,
and the title and ownership of said property. The court shall enter
an order or decree establisﬁing proof of the service of such notice.

FILING OF APPEARANCE—DErAULT.—AIl persons appearing within
the time limited as aforesaid shall file their written appearance in
person or through their authorized attorney, such attorney filing ab
the same time written evidence of his authority to so appear, entry
of which appearance shall be made in the minutes of the court and in
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the register of proceedings of said estate. And the court shall, after
the expiration of the time limited for appearing as aforesaid, enter
an order adjudging the default of all persons for not appearing
as aforesaid who shall not have appeared as aforesaid.

COMPLAINT BY INTERESTED PERSONS; FILING AND SERVICE OF ANSWER
To.—At any time within twenty days after the date of the order
or decree of the court establishing proof of the service of such
notice, any of such persons so appearing may file his complaint in
the matter of the estate, setting forth the facts constituting his claim
of heirship, ownership, or interest in said estate, with such reason-
able particularity as the court may require, and serve a copy of the
same upon each of the parties or attorneys who shall have entered
their written appearance as aforesaid, if such parties or such attor-
neys reside within the Canal Zone; and in case any of them do not
reside within the Canal Zone, then service of such copy of said
complaint shall be made upon the clerk of said court for them,
and the clerk shall forthwith mail the same to the address of such
party or attorney as may have left with said clerk bhis post-office
address.

PROCEEDINGS AFTER IssUES JoiNEp.—Such parties are allowed
twenty days after the service of the complaint, as aforesaid, within
which to plead thereto, and thereafter such proceedings shall be
had upon such complaint as in this code provided in case of an
ordinary civil action; and the issues of law and of fact arising in the
proceeding shall be disposed of in like manner as issues of law and
fact are herein provided to be disposed of in civil actions; and the
provisions of this code contained regulating the mode of procedure
for the trial of civil actions shall be applicable thereto,

PLAINTIFFS AND DEFENDANTS IN PROCEEDINGS.—The party filing the
petition as aforesaid, if he file a complaint, and if not, the party
first filing such complaint, shall, in all subsequent proceedings, be
treated as the plaintiff therein, and all other parties so appearing
shall be treated as the defendants in said proceedings, and all such
defendants shall set forth in their respective answers the facts con-
stituting their claim of heirship, ownership, or interest in said estate,
with such particularity as the court may require, and serve a copy
thereof on the plaintift,

Evidence in support of all issues may be taken orally or by deposi-
tion, in the same manner as provided in civil actions. Notice of the
taking of such depositions shall be served only upon the parties, or
the attorneys of the parties, so appearing in said proceeding.

DECREE, WHAT T0 DETERMINE; CONCLUSIVENESS 0F.—The court shall
enter a default of all persons failing to appear, or plead, or prosecute,
or defend their rights as aforesaid; and upon the trial of the issues
arising upon the pleadings in such proceedings, the court shall
determine the heirship to said deceased, the ownership of his estate,
and the interest of each respective claimant thereto or therein, and
persons entitled to distribution thereof, and the final determination
of the court thereupon shall be final and conclusive in the distribution
of said estate, and in regard to the title to all the property of the
estate of said deceased.

The cost of the proceedings under this section shall be apportioned
in the discretion of the court.

ATTORNEY ¥OR MINORS.—In any proceeding under this section, the
court may appoint an attorney for any minor mentioned in said
proceedings not having a guardian.

DETERMINATION OF HEIRSHIP AT FINAL DISTRIBUTION.—Nothing in
this section contained shall be construed to exclude the right upon .
final distribution of any estate to contest the question of heirship,
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title, or interest in the estate so distributed, where the same shall not
have been determined under the provisions of this section; but where
such questions shall have been litigated, under the provisions of this
section, the determination thereof as herein provided shall be con-
clusive in the distribution of said estate.

Sec. 898. FINAL DISTRIBUTION OF ESTATE—Upon the final settle-
ment of the accounts of the executor or administrator, or at any
subsequent time, upon the application of the executor or adminis-
trator, or of any heir, legatee, devisee (or his assignee, grantee,
or successor in interest), the court must proceed to distribute
the residue of the estate in the hands of the executor or adminis-
trator, if any, among the persons who by law are entitled thereto; and
if the decedent has left a surviving child, or the issue of a deceased
child, and any of them, before the close of the administration, have
died while under age and not having been married, no administra-
tion on such deceased child’s estate is necessary, but all the estate
which such deceased child was entitled to by inheritance must, with-
out administration, be distributed as provided in the Civil Code. A
statement of any receipts and disbursements of the executor or
administrator, since the rendition of his final account, must be
reported and filed at the time of making such distribution; and a
settlement thereof, together with an estimate of the expenses of
closing the estate must be made by the court, and included in the
order or decree, or the court or judge may order notice of the
settlement of such supplementary account, and refer the same as in
other cases of the settlement of accounts.

Skc. 894. WHAT THE DECREE MUST CONTAIN, AND IS FINAL.—In the
order or decree, the court must name the persons and the proportions
or parts to which each shall be entitled, and such persons may
demand, sue for, and recover their respective shares from the exec-
utor or administrator, or anf person having the same in possession.
Such order or decree is conclusive as to the rights of heirs, legatees,
or devisees.

Sec. 895. DISTRIBUTION WHEN DECEDENT WAS NOT A RESIDENT OF THE
Canar Zoxe—Upon application for distribution, after final settle-
ment of the accounts of administration, if the decedent was a non-
resident of the Canal Zone, leaving a will which has been duly
proved or allowed in the state of his residence, and an authenticated
copy thereof has been admitted to probate in the Canal Zone, or
if the decedent died intestate, and an administrator has been duly
appointed and q}lllaliﬁed in the state of his residence, and it is neces-
sary, in order that the estate, or any part thereof, may be distrib-
uted according to the will, or if the court is satisfied that it is
for the best interests of the estate, that the estate in the Canal
Zone should be delivered to the executor or administrator in the state
or place of the decedent’s residence, the court ma{ order such delivery
to be made, and, if necessary, order a sale of the real estate, and a
like delivery of the proceeds. The delivery, in accordance with the
order of the court, is a full discharge of the executor or administrator
with the will annexed or administrator, in the Canal Zone, in
relation to all property embraced in such order, which binds and
concludes all parties in interest. Sales of real estate, ordered by
virtue of this section, must be made in the same manner as other
sales of real estate of decedents by order of the court.

Sgc. 896.—PETITION FOR FINAL DISTRIBUTION ; NOTICE OF HEARING;
conTEST; PARTITION.—The order or decree may be made on the peti-
tion of the executor or administrator, or of any person interested
in the estate. When such petition is filed the clerk of the court must
set the petition for hearing by the court, and give notice thereof by
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causing a notice to be posted at the courthouse where the court is
held, setting forth the name of the estate, the executor or adminjs-
trator, and the time appointed for the hearing of the petition. If,
upon the hearing of the petition, the court or judge deems the notice
insufficient from any catise, he may order such further notice to be
given as may seem to him proper. At the time fixed for the hearing,
or to which the hearing may be postponed, any person interested in
the estate may appear and contest the petition by filing written
objections thereto. If the partition is applied for, as provided in
this chapter, the decree of distribution does not divest the court of
jurisdiction to order partition, unless the estate is finally closed.

Skc. 897. CONTINUATION OF ADMINISTRATION ; PETITION FOR.—In all
cases where a decedent shall have left a will, in and by the terms of
which the testator shall have limited the time for administration upon
an estate left by him, and the executor, and all of the legatees or
devisees named in the will, shall file and present to the court a peti-
tion, in writing, representing that it will be for the best interests of
the estate, and of the beneficiaries under the will, to have the adminis-
tration upon the estate continued for a longer period of time than
that designated in such will, and that it would be injurious to the
estate, and to such beneficiaries, to have the administration brought
to a close at the date therefor designated in the will.

HEeARING OF PETITION AND NOTICE OF.—1Lhe court shall then set
a day for the hearing of said petition; and notice thereof shall be
served on all persons interested in the estate, in the same manner
that summons in civil actions is served. Upon the day set for such
hearing (or upon some other day to which the hearmng may have
been continued), the court shall proceed to hear proofs touching the
representations made in such petition—and any person interested
in the estate may also present counter-proofs in opposition to said
application.

DECRERING CONTINUANCE OF ApMINISTRATION.—And if, upon such
hearing, it be made to appear to the court that the representations
made by the petitioners in their said petition contained be true,
the court may then, by its order and decree in that behalf, decree and
direct that the administration upon the estate continue for and
during such further period of time as in it judgment will best sub-
se}ixlfe the interests of the estate and of the beneficiaries under said
will,

PErTioN T0 HAVE ADMINISTRATION CLOSED~—Provided, however,
That if, at any time during the period for which the administration
upon the estate shall have been thus continued, the executor, or
any one or more of the legatees or devisees, shall present to the
court his or their petition, representing that it has become neces-
sary for the best interests of the estate, and of the beneficiaries
under the will, to have the administration upon the estate closed,
the court shall then set a day for the hearing of said last-named
petition; and notice thereof shall be given in the same manner,
and the same proceedings be had thereupon, as shall have been given
for and had upon the hearing of the petition asking for the con-
tinuation of such administration. And if, upon such hearing, it
shall be made to appear to the court that the representations made
by such petitioners or petitioner (as the case may be) are true, the
court shall then, by its order and decree in that behalf, decree and
direct that the administration upon the estate be closed as soon
thereafter as, under the circumstances shall be practicable.

Sec. 898. DISTRIBUTION AFTER DEATH OF HEIR, ETc—If any heir,
legatee, or devisee of an estate shall die before the distribution to
him of any part thereof, then the property to which he might be
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entitled, if living, shall be and become a part of his estate and the
same may be distributed to the representative of his estate for the
purpose of administration therein, with the same effect as if dis-
tributed to him if living.

DISTRIBUTION AND PARTITION

Sec. 899, ISTATE IN COMMON; COMMISSIONERS.—When the estate,
real or personal, assigned by the decree of distribution to two or
more heirs, devisees, or legatees, is in common and undivided, and
the respective shares are not separated and distinguished, partition
or distribution may be made by three disinterested persons, to be
appointed commissioners for that purpose by the court, who must
be duly sworn to the faithful discharge of their duties, a certified
copy of the order of their appointment, and of the order or decree
assigning and distributing the estate, must be issued to_them as
their warrant, and their oath must be indorsed thereon. Upon con-
sent of the parties, or when the court deems it proper and just,
it is sufficient to appoint one commissioner only, who has the same
authority and is governed by the same rules as if three were
appointed.

EC. 900. PARTITION AND NOTICE THEREOF, AND THE TIME OF FILING
PETTTION —Such partition may be ordered and had in the district
court on the petition of any person interested. But before com-
missioners are appointed, or partition ordered by the court as
directed in this chapter, notice thereof must be given to all persons
interested who reside in the Canal Zone, or to their guardians, and
to the agents, attorneys, or guardians, if any in the Canal Zone,
of such as reside out of the Canal Zone, eifher personally or b
public notice, as the court may direct. The petition may be filed,
attorneys, guardians, and agents appointed, and notice given at
any time before the order or decree of distribution, but the commis-
sioners must not be appointed until the order or decree is made
distributing the estate.

Src. 901. PARTITION MAY BE MADE, ALTHOUGH SOME OF THE HEIRS,
AND SO FORTH, HAVE PARTED WITH THEIR INTEREST,—Partition or
distribution of the estate may be made as provided in this chaﬁter,
although some of the original heirs, legatees, or devisees may have
conveyed their shares to other persons, and such shares must be
assigned to the person holding the same, in the same manner as
they otherwise would have been to such heirs, legatees, or devisees.

Skc. 902. SHARES TO BE SET OUT BY METES AND BOUNDS.— When both
distribution and partition are made, the several shares in the real
and personal estate must be set out to each individusl in propor-
tion to his right, by metes and bounds, or description, so that the
same can be easily distinguished, unless two or more of the parties
interested consent to have their shares set out so as to be held by
them in common and undivided.

Sec. 903. WHOLE ESTATE MAY BE ASSIGNED TO ONE, IN CERTAIN
casEs.—When the real estate can not be divided without prejudice
or inconvenience to the owners, the court may assign the whole to
one or more of the parties entitled to share therein, who will accept
it, always preferring the males to the females, and, among children,
preferring the elder to the younger. The parties accepting the whole
must pay to the other parties interested their just proportion of the
true value thereof, or secure the same to their satisfaction, or in
case of the minority of such party, then to the satisfaction of his

ardian; and the true value of the estate must be ascertained and
reported by the commissioners, When the commissioners appointed
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to make partition are of the opinion that the real estate can not
be divided without prejudice or inconvenience to the owners, they

gBeport by commis- myst so report to the. court and recommend that the whole be
assigned as herein provided, and must find and report the true value
of such real estate. On filing the report of the commissioners, and
on making or securing the payment as before provided, the court,
if it appears just and proper, must confirm the report, and thereupon
the assignment is complete, and the title to the whole of such real
estate vests in the person to whom the same is so assigned.

_ Payments for equal-  Qgo, 904. PAYMENTS FOR EQUALITY OF PARTITION, BY WHOM AND

ity of partition. .
HOw.—When any tract of land or tenement is of greater value than
any one’s share in the estate to be divided, and can not be divided
without injury to the same, it may be set off by the commissioners
appointed to make partition to any of the parties who will accept
it, giving preference as prescribed in the preceding section. The
party accepting must pay or secure to the others such sums as the
commissioners shall award to make the partition equal, and the
commissioners must make their award accordingly; but such parti-
tion must not be established by the court until the sums awarded
are paid to the parties entitled to the same, or secured to their
satisTaction.

Sale of estate. Sec. 905. Estate MAY BE sop.—When it appears to the court,
from the commissioners’ report, that it can not otherwise be fairly
divided and should be sold, the court may order the sale of the
whole or any part of the estate, real or personal, by the executor

. or administrator, or by a commissioner appointed for that purpose,

Ante, . 1050. and the proceeds distributed. The sale must be conducted, reported,

and confirmed in the same manner and under the same require-
ments provided in chapter 29 of this code.

_Notice before parti-  SEC. 906. To GIVE NOTICE TO ALL PERSONS AND GUARDIANS BEFORE

tion. PARTITION ; DUTIES OF COMMISSIONERS.—Before any partition is made
or any estate divided, as provided in this chapter, notice must be
given to all persons interested in the partition, their guardians,
agents, or attorneys, by the commissioners, of the time and place
when and where they shall proceed to make partition. The com-
missioners may take testimony, order surveys, and take such other
steps as may be necessary to enable them to form a judgment upon
the matters before him.

_Report of commis- Src. 907. To MAKE rEPORT; sEITING AStDE REPORT.—The commis-

sloners. sioners must report their proceedings, and the partition agreed upon
by them, to the court, in writing, and the court may, for sufficient
o Jourt may sob esido reasons, set aside the report and commit the same to the same com-
. missioners, or appoint others; and when such report is finally con-
firmed a. certified copy of the judgment, or decree of partition made
thereon, attested by the clerk under the seal of the court, must be
recorded in the office of the registrar of property. ’
o Vhen partition com- SEc. 908 WHEN COMMISSIONERS TO MAKE PARTITION ARE NOT NECES-
sary. SAR.Y.—-—When the court makes a judgment or decree assioning the
residue of any estate to one or more persons entitled to the same, it is
not necessary to appoint commissioners to make partition or distribu-
tion thereof, unless the parties to whom the assignment is decreed, or
some of them, request that such partition be made. ’

Sec. 909. ADVANCEMENTS MaDE To HEIRS.—All questions as to

advancements made, or alleged to have been made, by the decedent
to his heirs, may be heard and determined by the e(,)uri: and must be
sjpeciﬁed in the decree assigning and distributing the esftate; and the
final judgment or decree of the court is binding on all parties inter-
ested in the estate.

Advancements to
heirs.
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DISTRIBUTION TO PERSON WHOSE ADDRESS IS UNKNOWN, AND SO FORTH

Sec. 910. DIiSTRIBUTION OF ESTATE TO PERSON WHOSE ADDRESS I8
UNKNOWN, AND S0 FORTH.— W hen any estate is distributed by the judg-
ment or decree of the court or judge, as provided in this chapter, to a
distributee who can not be found and his or her place of residence is
unknown or to a distributee who refuses to accept the same or to
give a proper voucher therefor, or to a minor or incompetent person,
who has no lawful guardian to receive the same, or person authorized
to receipt therefor, the portion of said estate consisting of money
shall be paid to and deposited with the collector of the Panama
Canal, who shall give a receipt for the same, and shall be liable on
his official bond therefor; and said receipt shall be deemed and
received by the court or judge as a voucher in favor of said executor
or administrator, with the same force and effect as if executed by the
distributee thereof. And this section shall be applicable to any and
all estates now pending in which a final decree of discharge has not
been granted.

Any person claiming to be entitled to any amount so deposited
with the collector, may, within five years after such deposit, petition
the court or judge for an order directing payment to the said dis-
tributee. A copy of such petition shall be served on the collector
and thereafter no such amount shall be covered into the Treasury of
the United States, as hereinafter directed, until so ordered by the
court.

If no one claims the amount, as herein provided, or if a claim be
made and disallowed and the court so directs, such amount devolves
to the United States and shall be covered into the Treasury by the
collector as miscellaneous receipts.

AGENTS FOR ABSENT INTERESTED PARTIES; DISCHARGE OF EXECUTOR OR
ADMINISTRATOR

Src. 911. COURT MAY APPOINT AGENT TO TAKE POSSESSION FOR ABSEN-
TrES.—When any estate is assigned or distributed, by a judgment or
decree of the court, as provided in this chapter, to any person resid-
ing out of, and having no agent in the Canal Zone, and it is necessary
that some person should be authorized to take possession and charge
of the same for the benefit of such absent person, the court may
appoint an agent for that purpose and authorize him to take charﬁe
of such estafe, as well as to act for such absent person in the
distribution.

Skc. 912. AGENT TO GIVE BOND, AND HI8 COMPENSATION.—The agent

must execute a bond to the Government of the Canal Zone, to be
approved by the court or judge, conditioned that he shall faithfully
manage and account for the estate. The court appointing such
agent may allow a reasonable sum out of the profits of the estate for
his services and expenses.

Skc. 913. UNCLAIMED ESTATE, HOW DISPOSED OF.—When personal g

property remains in the hands of the agent unclaimed for a year,
and it appears to the court that it is for the benefit of those inter-
ested, it shall be sold under the order of the court, and the proceeds
after deducting the expenses of the sale, allowedvl‘)]{l the court, must
be paid to the collector of the Panama Canal. en the payment
is made, the agent must take from the collector a receipt, which he
must file in the court. Where any agent has money in his hands as
such agent, and it appears to the court upon the gettlement of his
account as such agent that the balance remaining in his hands should
be paid to the collector, the court may direct such payment and
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upon such agent filing the proper receipt showing such payment, the
court shall enter an order discharging such agent and his sureties
from all liability therefor. All such funds shall be held and dis-
posed of by the collector in the manner provided in section 910.

Sec. 914. WHEN REAL AND PERSONAL PROPERTY OF ABSENTEE TO BB
soLp.—The agent must render the court appointing him, annually,
an account, showing:

1. The value and character of the property received by him, what
portion thereof is still on hand, what sold, and for what.

2. The income derived therefrom.

3. Expenses incurred in the care, protection, and management
thereof, and whether paid or unpaid. When filed the court may
examine witnesses and take proofs in regard to the account; and if
satisfied from such accounts and proofs that it will be for the benefit
and advantage of the persons interested therein, the court may, by
order, direct a sale to be made of the whole or such parts of the real
or personal property as shall appear to be proper, and the purchase
money to be deposited with the collector.

Sec. 915. LaABiLiry or AGENT ON HIS BOND.—The agent is liable
on his bond for the care and preservation of the estate while in
his hands, and for the payment of the proceeds of the sale as required
in the preceding sections, and may be sued thereon by any person
interested. ‘

Sec. 916. CERTIFICATE TO CLAIMANT.—When any person appears
and claims the money paid to the collector of the Panama Canal,
the court making the distribution must inquire into such claim, and
being first satisfied of his right thereto, must grant him a certificate
to that effect, under its seal; and upon the presentation of the certifi-
cate to him, the auditor must draw his warrant on the collector for
the amount.

Src. 917. FINAL SETTLEMENT, DECREE, AND DISCHARGE—When the
estate has been fully administered, and it is shown by the executor
or administrator, by the production of satisfactory vouchers, that
he has paid all sums of money due from him, and delivered up, under
the order of the court, all the property of the estate to the parties
entitled, and performed all the acts lawfually required of him, the
court must make a judgment or decree discharging him from all
Liability to be incurred thereafter. "

Sec, 918. Discovery or propErRry.~—The final settlement of an
estate, as in this chapter provided, shall not prevent a subsequent
issue of letters testamentary or of administration, or of administra-
tion with the will annexed, if other property of the estate be dis-
covered, or if it become necessary or proper for any cause that letters
should be again issued.

ACCOUNTS OF TRUSTEES; DISTRIBUTION

Szc, 919, DisrrICr COURT NOT TO LOSE JURISDICTION BY FINAL DIS-
TRIBUTION.—Where any trust has been created by or under any will
to continue after distribution, the district court shall not lose juris-
diction of the estate by final distribution, but shall retain jurisdie-
Eiontthereof for the purpose of the settlement of accounts under the
rusts.

AccounTine BY TRUSTEE.—And any trustee created by any will,
or appointed to execute any trust created by any will, may, from
time to time, pending the execution of his trust, or may, at the termi-
nation thereof, render and pray for the settlement of his accounts
as such trustee, before the court in which the will was probated, and
in the manner provided for the settlement of the accounts of execu-
tors and administrators, The trustee, or, in case of his death, his
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legal representatives, shall, for that purpose, present to the court
his verified petition, setting forth his accounts in detail, with a
report showing condition of trust estate, together with a verified
statement of said trustee, giving the names and post-office addresses,
if known, of the cestuis que trust, and upon the filing thereof, the
clerk shall fix a day for the hearing, and give notice thereof of not
less than ten days, by causing notices to be posted in at least three
public places in the Canal Zone, setting forth the name of the trust
estate, the trustee, and the day appointed for the settlement of the
account. The court or judge may order such further notice to be
given as may be proper. Such trustee may, in the discretion of the
court, upen application of any beneficiary of the trust, or the guard-
ian of such beneficiary, be ordered to appear and render his account,
after being cited by service of citation, as provided for the service
of summons in civil cases, and such application shall not be denied
where no account has been rendered to the court within six months
prior to such application. Upon the filing of the account so ordered,
the same proceedings for the hearing and settlement thereof shall be
had as hereinabove provided.

Src. 920. CoMPENSATION OF TRUsTEES.—On all such accountings the
court shall allow the trustee or trustees the proper expenses and such
compensation for services as the court may adjudge to be just and
reasonable, and shall apportion such compensation among the
trustees according to the services rendered by them respectively, and
may in its discretion fix a yearly compensation for the trustee or
trustees to continue as long as the court may judge proper.

Sec. 921. TRUSTEE MAY DECLINE TO ACT.—Any person named O te

designated as a trustee in any will which has been or shall hereafter
be admitted to probate in the Canal Zone may, at any time before
final distribution, decline to act as such trustee, and an order of
court shall thereupon be made accepting such resignation; but the
declination of any such person who has qualified as trustee shall not
be accepted by the court, unless the same shall be in writing and filed
in the matter of the estate in the court in which the administration
is pending, and such notice shall be given thereof as is required upon
a petition praying for letters of administration.

APPOINTMENT TO VACANCY.—The court in which the administration
is pending shall have power at any time before final distribution
to appoint some fit and Yroper erson to fill any vacancy in the office
of trustee under the will, whether resulting from such declination,
removal, or otherwise; provided, it shall be required by law or neces-
sary to carry out the trust created by the will, that such vacancy
shall be filled; and every person so appointed shall, before acting
as trustee, give a bond such as is required by section 781, of a person
to whom letters of administration are directed to_issue. Such
appointment may be made by the judge ugon the written applica-
tion of any person interested in the trust led in the probate pro-
ceedings, and shall only be made after notice to all parties interested
in the trust, given in the same manner as notice 1s required to be
given of the hearing upon the petition for the probate of a will.
Tn each of the preceding cases the court may order such further
notice as shall seem necessary.

In accepting a declination under the provisions of this section, the
court may make and enforce any order which may be necessary for
the preservation of the estate.

Sro. 922. Jurispicrion.—The provisions of section 921 shall ap ly
in all cases where a final decree of distribution has not been made;
but the jurisdiction given by said section shall not exclude, in cases

3051°—33—68
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to which it applies, the jurisdiction now possessed by the district
court.

CHAPTER 34—ORDERS, DECREES, PROCESS, MINUTES,
RECORDS, AND TRIALS IN PROBATE PROCEEDINGS

SEec. 923. ORDERS AND DECREES IN PROBATE PROCEEDINGS.—Orders
and decrees made by the court or judge, in probate proceedings, need
not recite the existence of facts, or the performance of acts, upon
which the jurisdiction of the court or judge may depend, but it shall
only be necessary that they contain the matters ordered, or adjudged,
except as otherwise provided in chapters 23 to 36 of this code. All
orders and decrees of the court or judge must be entered at length in
the minute book of the court or must be signed by the judge and filed;
but decrees of distribution must always be so entered at length.

Src. 924. How OFIEN PUBLICATION TO BE MADE—When any publi-
cation is ordered, such publication must be made daily, or otherwise
as often during the prescribed period as the paper is regularly issued,
unless otherwise provided in chapters 23 to 36 of this code. The
court, or judge may, however, order a less number of publications
during the period.

Src. 925. CITATION, HOW DIRECTED, AND WHAT TO CONTAIN.—Cita-
tions must be directed to the person to be cited, signed by the clerk,
and issued under the seal of the court, and must contain:

1. The title of the proceeding;

2. A brief statement of the nature of the proceeding;

3. A direction that the person cited appear at a time and place
specified.

Skc. 926. Crrarron, mow I1ssUep.—The citation may be issued by
the clerk upon the application of any party, without an order of the
judge, except in cases in which such order is by the provisions of
chapters 23 to 86 of this code expressly required.

Sec, 927. CrraTioN, mow servep.—Lhe citation must be served in
the same manner as a summons in a civil action.

Sec. 928, PERSONAL NOTICE GIVEN BY CIFATION.~When personal
notice is required, and no mode of giving it is preseribed in chapters
28 to 86 of this code, it must be given by citation.

Sk, 929, CrraTioN TO BE SERVED FIVE DAYS BEFORE RETURN.—When
no other time is specially prescribed in chapters 28 to 86, citations
must be served at least five days before the return-day thereof.

Suc, 930. RuLes oF PRACTICE ¢ENERALLY.—Except as otherwise pro-
vided in chapters 23 to 36, the provisions of chapters 4 to 16 of this
code are applicable to and constitute the rules of practice in the
proceedings mentioned in said chapters 23 to 36.

Src. 931. NEW TRIALS IN PROBATE PROCEEDINGS.—The provisions of
chapters 4 to 16 of this code, relative to new trials, except in so far
as they are inconsistent with the provisions of chapters 23 to 36
of this code, apply to the proceedings mentioned in said chapters 23
to 36; provided, that hereafter a motion for a new trial in probate
proceedings can be made only in cases of contests of wills, either
before or after probate, in proceedings under section 892 and in those
cases where the issues of fact, of which a new trial is sought, were
tried by a jury or were of such character as to entitle the parties to
have them tried by a jury whether or not they were so tried.

Src. 932. IsSUES JOINED IN PROBATE PROCEEDINGS, HOW TRIED AND
p1sPoseD oF.—All issues of fact joined in probate proceedings must be
tried in conformity with the requirements of sections 672 to 678, and
in all such proceedings the party affirming is plaintiff, and the one
denying or avoiding is defendant, Judgments therein, on the issue
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joined, as well as for costs, may be entered and enforced by execution
or otherwise by the court as in civil actions.

Sec. 988. CoURT MUST TRY ISSUES JOINED WHEN NO JURY I8
DEMANDED ; COURT MTUST SETTLE AND FRAME ISSUES WHEN JURY CALLED.—
If no jury is demanded, the court must try the issues joined, and
sign and file its decision in writing, as provided in sections 304 and
805. If, on written demand, a jury is called by either party, and
the issues are not sufficiently made up by the written pleadings
on file, the court, on due notice to the opposite party, must settle and
frame the issues to be tried, and submit the same, together with the
evidence of each pary?, to the jury, on which they must render a
verdict. Either party may move for a new trial, upon the same

ounds and errors, and in like manner, as provided in this code

or civil actions.

Src. 934, Costs, BY WHOM PAID IN CERTAIN CAsES.—When it is not
otherwise prescribed in chapters 238 to 86, the district court, may,
in its discretion, order costs to be paid by any party to the pro-
ceedings, or out of the assets of the estate, as justice may require.
Execution for the costs may issue out of the district court.

Sec. 935. KXECUTOR, AND 80 FORTH, TO BE REMOVED WHEN COM-
MITTED FOR CONTEMPT, AND ANOTHER APPOINTED.— W henever an exec-
utor, administrator, or guardian is committed for contempt in dis-
obeying any lawful order of the court or judge, and has remained
in custody for thirty days without obeying such order, or purging
himself otherwise of the contempt, the court may, by order reciting

the facts, and without further showing or notice revoke his letters .,

and appoint some other person entitled thereto executor, administra-
tor, or guardian in his stead.

Src. 936. SERVICE OF PROCESS, AND S0 FORTH, UPON GUARDIAN.—
Whenever an infant, insane, or incompetent person has a guardian
of his estate residing in the Canal Zone, personal service upon the
guardian of any process, notice, or order of the court concerning
the estate of a deceased person in which the ward is interested, is
equivalent to service upon the ward, and it is the duty of the guardian
to attend to the interests of the ward in the matter. Such guardian
may also appear for his ward and waive any process, notice, or
order to show cause which an adult or a person of sound mind
might do.

EC. 937. FESTABLISHMENT OF IDENTITY OF HEIRS.~In every case
where title to real or personal property, or any interest therein, shall
have vested or may hereafter become vested, other than by the laws
of succession, in the heirs, heirs of the bociy, issue, or children of
any person, without other description or means of identification of
the persons embraced in such description, any person interested in
such property as such heir, heir of the body, issue, or child, or the
successor in interest of any such heir, heir of the body, issue, or child,
or the legal representatives of any of such persons or of their said
successors in interest, may file a verified petition in the district court
in and for the division wherein said property or any part thereof is
situate, setting forth briefly the deraignment of title of petitioner,
a description of the property affected, and the names, ages, and
residences, if known, of the heirs, heirs of the body, issue, or children
whose identity is sought to be determined (or if any of the same
is dead or if the residence of any of the same is unknown, such facts
shall be stated) and a request that a decree be entered in said court
determining and establishing the identity of the persons embraced

in such general description.

1 8o in original
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Notice of the time and place for the hearing of said petition must
be given by the clerk by posting notices thereof in three or more
public places in the Canal Zone at least ten days prior to the date
fixed by the clerk for said hearing.

WHO MAY CONTEST PETITION.—At any time before the date fixed
for such hearing any person interested in said property may answer
said petition and deny any of the matters contained therein.

Hearine AND DECREE—A? the time fixed for such hearing or such.
time thereafter as may be fixed by the court, the court must hear
the proofs offered by the petitioner, and of any person answering
the same and must make a decree conformable to the proofs. Such
decree shall have the same force and effect as decrees entered in.
accordance with the provisions of chapters 238 to 86 of this code.

CHAPTER 35—PUBLIC ADMINISTRATOR

CrOSS REFERENCE

Publie administrator as guardian, see section 975,

Src. 938. PUBLIO ADMINISTRATOR ; APPOINTMENT.— There shall be in
the Canal Zone a public administrator appointed by the Governor
of the Panama Canal.

Skc. 989. WHAT ESTATES TO BE ADMINISTERED BY PUBLIC ADMINTS-
TRATOR—The public administrator must take charge of the estates
of persons dying within the Canal Zone, or who, dying elsewhere,
leave estates in the Canal Zone, as follows:

1. Of the estate of decedents for which no administrators or exec-
utors are appointed, and which, in consequence thereof, may be
wasted, uncared for, or lost; -

2. Of the estate of decedents who have no known heirs;

8. Of the estates ordered into his hands by the court; and,

4. Of the estates upon which letters of administration or letters
testamentary have been issued to him by the court.

Src. 940, Esrares rass THAN $150—Whenever the public adminis-
trator shall file with the clerk of the district court a statement that
the value of any estate, of which he hag taken charge, is less than
$150, there shall be no regular administration on such estate unless
additional estate be found or discovered; and the public administra-
tor may pay out such funds to the creditors, heirs, or other persons
legally entitled thereto.

Src. 941. BURIAL EXPENSES OF DECEASED PERSONS.—Whenever the
public administrator takes possession of the estate of a deceased per-
son, as provided in section 939, and the method of the defrayal of
the expense of the burial of said deceased is not otherwise provided
for by law or by the rules, agreement, or death benefits of any order
or lodge to which the deceased may at the time of his death belong,
or with which he may have been affiliated, the public administrator
may, in order to defray the proper expenses of the burial of the body
of the deceased and the expenses of the last illness, apply to the
judge of the district court for an order permitting the public admin-
istrator to summarily sell any personal property belonging to the
deceased, and to withdraw any money that the deceased may have on
deposit with any bank, and to collect any indebtedness or claim that
may be owing to or due the deceased.

No mnotice of the application need be given and no fee shall be
charged by the clerk of the court or the public administrator for the.
filing of said application, or for any duty or service of the clerk or
public administrator or his attorney connected therewith.
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Upon the sale of the personal property of the deceased, or the
collection of any money, claim or indebtedness by the public admin-
istrator under said order the public administrator shall use the same
for the expenses of the burial of the deceased, and the expenses of
the last illness.

The public administrator shall file with the clerk of the court a
statement showing the property of the deceased that came into his
hands and the disposition of the property of the deceased, and shall
file with the clerk vouchers showing what disposition was made of
the said property or of the proceeds thereof. '

SEc. 942. PAYMENT OF SALARY OR cLAIMS.—If a deceased or insane
person shall have to his credit with The Panama Canal or the Pan-
ama Railroad Company, any sum as salary or other acknowledged
claim, the amount so due shall be paid to the public administrator
upon demand and be by him administered as a part of said person’s
estate: Provided, That if there should be other regular administra-
tion upon such person’s estate in a court in the Canal Zone or In an
State in the United States, then the sum due shall be paid to sucg
other executor, administrator, or guardian upon presentation of duly
authenticated copies of the order or decree appointing such executor,
administrator, or guardian: And provided further, That in case the
amount so due in salary or wages from The Panama Canal or Pan-
ama Railroad Company does not exceed $100 and it is shown that
there is to be no administration of the deceased employee’s estate
either by the public administrator or otherwise, then payment may
be made to the person or persons who under the laws of the Canal
Zone would be entitled to receive the same, if administration were
had, under such regulations as may be prescribed by the Governor
of the Panama Canal.

Skc. 943. DISPOSITION OF ESTATES OF ALIEN EMPLOYEES.—LE a de- o

ceased intestate employee of The Panama Canal or the Panamsa
Railroad Company, or member of his family, whose estate is being
administered by the public administrator, leaves no heirs in the
Canal Zone or the Republic of Panama entitled to receive such estate,
the proceeds and residue thereof may be delivered to the diplo-
matic or consular representative, accredited to the Canal Zone or
the Republic of Panama, of the countrﬁ of which the deceased was
a citizen or subject for delivery by such representative to the heirs
of the deceased : Provided, That if the deceased was a citizen of the
Republic of Panama, the residue of his estate may be delivered to
his heirs in the Republic of Panama or to the authorities of the
said Republic lawfully designated to receive the same.

Spc. 944. WHEN PUBLIC ADMINISTRATOR TAEES CHARGE] HIS BOND 4

AND OATH.—Whenever a public administrator takes charge of an
estate, of which he is entitled to take charge without letters of
administration being issued, or under order of the court, he must,
with all convenient dispatch, procure letters of administration
thereon, in like manner and on like proceedings as letters of admin-
istration are issued to other persons. His official bond and oath are
in lieu of the administrator’s bond and oath.

Src. 945. DUTY OF PERSONS IN WHOSE HOUSE ANY STRANGER DIES.—
Whenever a stranger, or person without known heirs, dies intestate
in the house or premises of another, the possessor of such premises,
or anyone knowing the facts, must give immediate notice thereof to
the public administrator; and in default of so doing, he is liable
for any damage that may be sustained thereby, to be recovered by
the public administrator, or any party interested.

SEc. 946. MUST RETURN INVENTORY AND ADMINISTER ESTATES ACCORD-
ING TO CHAPTERS 23 To 36.—The public administrator must make and
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return a perfect inventory of all estates taken into his possession,
administer and account for the same according to the provisions of
chapters 23 to 36, subject to the control and directions of the court.

Sec. 947. WHEN ANOTHER PERSON IS APPOINTED ADMINISTRATOR OR
EXECUTOR, PUBLIC ADMINISTRATOR TO DELIVER UP THE ESTATE—LE, at
any time, letters testamentary or of administration are regularly
granted to any other person on an estate of which the public admin-
istrator has charge, he must, under the order of the court, account
for, pay, and deliver to the executor or administrator thus appointed,
all the money, property, papers, and estate of every kind in his
possession or under his control.

Skc. 948. CIVIL OFFICERS TO GIVE NOTICE OF WASTE TO PUBLIC
ADMINISTRATOR.—AII civil officers must inform the public administra-
tor of all property known to them, belonging to a decedent, which
is liable to loss, injury, or waste, and which, by reason thereof,
ought to be in the possession of the public administrator.

Skc. 949. Surrs ForR PROPERTY OF DECEDENTs.—The public adminis-
trator must institute all suits and prosecutions necessary to recover
the property, debts, papers, and other estate of the decedent.

Sec. 950. ORPER ON PUBLIC ADMINISTRATOR TO ACcOUNT.—The
court may, at any time, order the public administrator to account
for and deliver all the money and property of an estate in his hands
to the heirs, or to the executors or administrators regularly
appointed.

Sec. 951. NoT To BE INTERESTED IN THE PAYMENTS FOR OR ON ACCOUNT
OF THE ESTATES IN His HANDS.—The public administrator must not
be interested in expenditures of any kind made on account of any
estate he administers; nor must he be associated, in business or
otherwise, with any one who is so interested.

Sec. 952. CoMMISSIONS OF PUBLIC ADMINISTRATOR—The commis-
sions to be charged by the public administrator shall be as pre-
scribed in section 858: Provided, That no commissions shall be
charged where it appears that the total assets of the estate do not
exceed $1,000 in value,

The public administrator shall pay over all such fees to the Col-
lector of the Panama Canal to be covered into the Treasury of the
United States as miscellaneous receipts.

Sue, 958, PUBLIC ADMINISTRATOR T0 ADMINTSTER OATHS.—The public
administrator may administer oaths in regard to all matters touching
the discharge of his duties, or the administration of estates in his
hands,

Suc. 954. PRECEDING OHAPTERS APPLICABLE TO PUBLIC ADMINISTRA-
ToR.—When no direction is given in this chapter for the govern-
ment or guidance of a public administrator in the discharge of his
duties, or for the adminisiration of an estate in his hands, the pro-
visions of chapters 23 to 34 of this code must govern, except that
wherever notice is required to be given, such notice may, in the
discretion of the court, be waived or be given by posting.

CHAPTER 36.—GUARDIAN AND WARD
GUARDIANS OF 3IINORS

Sec. 955. APPOINTMENT OF GUARDIANS.—REither division of the
district court, when it appears necessary or convenient, may appoint
guardians for the persons and estates, or either of them, of minors
who have no guardian legally appointed by will or deed, and who are
inhabitants or residents of the division, or who reside without the
Canal Zone and have estate within the division,
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Such appointment may be made on the petition of a relative or
other person on behalf of the minor, or on the petition of the minor,
if fourteen years of age. '

Norice or ProceEDINGS.—Before making such appointment, the
court must cause such notice as such court deems reasonable to be
given to any person having the care of such minor, and to such rela-
tives of the minor residing in the Canal Zone as the court may deem
proper. In all cases notice must be given to the parents of the minor
or proof made to the court that their addresses are unknown, or that,
for other reason, such notice can not be given.

TEMPORARY CUSTODY PENDING PROCEEDINGS.—In all such proceedings,
when it appears to the satisfaction of the court, either from a verified
petition, or from affidavits, that the welfare of the minor will be
imperiled if such minor is allowed to remain in the custody of the
person then having the care of such minor, the court may make an
order providing for the temporary custody of such minor until a
hearing can be had on such petition.

PROCEEDINGS WHERE MINOR LIABLE TO BE CARRIED OUT OF CANAL
zoNE—And when it appears to the court that there is reason to
believe that such minor will be carried out of the jurisdiction of the
court before which the application is made, or will suffer some irrep-
arable injury before compliance with such order providing for the
temporary custody of such minor can be enforce£ such court may
at the time of making such order providing for the temporary
custody of such minor cause a warrant to be issued, reciting the facts,
and directed to the marshal, commanding such officer to take such
minor from the custody of the person in whose care such minor then
is and place such minor in custody in accordance with the order of
the court.

Suc. 956. WHEN MINOR MAY NOMINATE GUARDIAN ; WHEN NOT.—If
the minor is under the age of fourteen years, the court may nominate
and appoint his guardian. If he is fourteen years of age, he may
nominate his own guardian, who, if approved by the court, must be
appointed accordingly.

Src. 957. WHEN APPOINTMENT MAY BE MADE BY COURT, WHEN
MINOR IS OVER FOURTEEN.—IT the guardian nominated by the minor
is not approved by the court, or if the minor resides out of the Canal
Zone, or if, after being duly cited bK the court, he neglects for ten
days to nominate a suitable person, the court or judge may nominate
and appoint the guardian in the same manner as if the minor were
under the age of fourteen years.

Sec. 958. NOMINATION BY MINORS AFTER ARRIVING AT FOURTEEN.—
When a guardian has been appointed by the court for a minor under
the age of fourteen years, the minor, at any time after he attains that
age, may nominate his own guardian, subject to the approval of the

court.

Sgc. 959. WHO MAY BE GUARDIAN ; MARRIAGE OF GUARDIAN DOES NOT ;..

AFFECT GUARDIANSHIP.—The father or the mother of & minor child
under the age of fourteen years, if found by the court competent to
discharge the duties of guardianship, is entitled to be appointed
a guardian of such minor child, in preference to any other person.
The person nominated by a minor of the age of fourteen years as
his guardian, whether married or unmarried, may, if found by the
court competent to discharge the duties of guardianship, be appointed
as such guardian. The authority of a guardian is not extinguished
nor affected by the marriage of the guardian.

Sec. 960. POWERS AND DUTIES OF GUARDIAN.—Every guardian
appointed has the custody and care of the education of the minor,
and the care and management of his estate, until such minor arrives at
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the age of majority or marries, or until the guardian is legally
discharged, unless he is appointed guardian only of the person of
the ward. In that event, the guardian is charged with the custody
of the ward, and must look to his support, health, and education.
He may fix the residence of the ward at any place in the Canal Zone,
but not elsewhere without the permission of the court.

Src. 961. Boxp oF cuarpiax.—Before the order appointing any
person guardian under this chapter takes effect, and before letters
issue, the court shall require of such person a bond to the minor,
with sufficient sureties, to be approved by the judge, and in such
sum as he shall order, which sum shall not be less than twice the value
of the personal property and the probable value of the annual rents,
issues and profits of property belonging to the minor; where, how-
ever, 5 surety company is authorized by law to furnish such bond, the
court in its discretion may fix the amount of the bond given by such
surety company at not less than the value of the personal property
and the probable value of the annual rents, issues and profits of
property belonging to the minor conditioned that the guardian will
faithfully execute the duties of his trust according to law, and the
following conditions shall form a part of such bond without being
expressed therein:

1. To make an inventory of all the estate, real and personal of his
ward, that comes to his possession or knowledge, and to return the
game within such time as the court may order.

2. To dispose of and manage the estate according to law and for
the best interest of the ward, and faithfully to discharge his trust
in relation thereto, and also in relation to the care, custody, and
education of the ward.

3. To render an account on oath of the property, estate, and moneys
of the ward in his hands, and all proceeds or interests derived there-
from, and of the management and disposition of the same, within
three months after his appointment, and at such other times as the
court divects, and at the expiration of his trust to settle his accounts
with the court, or with the ward, if he be of full age, or his legal
representatives, and to pay over and deliver all the estate, moneys, and
effects remaining in his hands, or due from him on such settlement,
to the person who is lawfully entitled thereto. Upon filing the bond,
duly approved, letters of guardianship must issue to the person
appointed. In form the letters of guardianship must be substantially
the same as letters of administration, and the oath of the guardian
must be indorsed thereon that he will perform the duties of his office
ag such guardian according to law.

Sec., 962. COURT MAY INSERT CONDITIONS IN ORDER APPOINTING
GUARDIAN.—When any person is appointed guardian of a minor, the
court may, with the consent of such person, insert in the order of
appointment, conditions not otherwise obligatory, providing for the
care, treatment, education, and welfare of the minor and for the care
and custody of his property. The performance of such conditions
shall be a part of the duties of the guardian, for the faithful per-
formance of which he and the sureties on his bond shall be re-
sponsible.

Sec. 963. RECORDING LETTERS OF GUARDIANSHTF —All letters of guar-
dianship issued under the provisions of this chapter, with the affi-
davits and certificates thereon, must be recorded by the clerk of
the court having jurisdiction of the persons and estates of the wards.

Sue. 964. MAINTENANCE OF MINOR OUT OF INCOME OF HIS PROP-
errY.—If any minor having a father living has property, the in-
come of which is sufficient for his maintenance and education in a
manner more expensive than his father can reasonably afford, regard
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being had to the situation of the father’s family and to all the
circumstances of the case, the expenses of the education and main-
tenance of such minor may be defrayed out of the income of his
own property, in whole or in part, as judged reasonable, and must
be directed by the court; and the charges therefor may be allowed
accordingly in the settlement of the accounts of his guardian.

Skc. 965. GUARDIAN TO GIVE BONDS; POWERS LIMITED.—Every testa-

mentary guardian must qualify and has the same powers and must ;

ﬁerform the same duties with regard to the person and estate of
is ward as guardians appointed by the court, except so far as his
powers and duties are legally modified, enlarged, or changed by the
will by which such guardian was appointed, and except that such
guardian need not give bond unless directed to do so by the court.

Sec. 966. POWER OF COURT TO APPOINT GUARDIANS AND NEXT FRIEND
Not 1MPAIRED.—Nothing contained in this chapter affects or impairs
the power of the court to appoint a guardian to defend the interests
of any minor interested in any suit or matter pending therein.

Src. 967. WHEN POWER OF GUARDIAN IS SUPERSEDED.—The power of
a guardian appointed by a court is superseded :

1. By order of the court;

2. If the appointment was made solely because of the ward’s
minority, by his attaining majority;

3. The guardianship over the person of the ward, by the marriage
of the ward.

SEC. 968. SPECIAL NOTICE OF ADMINISTRATIVE PROCEEDINGS; DEMAND
FOR BY RELATIVES.—At any time after the issuance of letters of guar-
dianship upon the estate of any minor, insane, or incompetent per-
son, any relative of the ward, or the attorney for such relative, may
serve upon the guardian, or upon the attorney for the guardian,
and file with the clerk of the court wherein administration of such
ward’s estate is pending, a written request, stating that he desires
special notice of any or all of the following-mentioned matters,
steps, or proceedings in the administration of said estate, to wit:

1. Filing of the return of sales of any property of the ward’s
estate,

2. Filing of accounts.

3. Filing of application for removal of ward’s property to any
foreign jurisdiction.

4. %‘ihng of petitions for partition of any property of the ward’s
estate.

5. Proceedings for removal, suspension or discharge of the guar-
dian, or final determination of the guardianship.

REQUEST WHAT TO STATE; NOTICE OF PROCEEDINGS.—Such request
shall state the post-office address of such relative, or his attorney,
and thereafter a brief notice of the filing of any such petitions,
applications, or accounts, or proceedings, except petitions for sale
og perishable property, or other &arsonal property which will incur
expense or loss by keeping, shall be addressed to such relative, or his
attorney, at his stated post-office address, and deposited in the post
office, within two days after the filing of such é)etition, account,
application, or the commencement of such proceeding; or personal
service of such notices may be made on such relative, or his attorney,
within said two days, and such personal service shall be equivalent
to such deposit in the post office, and proof of mailing or of personal
service must be filed with the clerk before the hearing of any
such matter.

FINDING THAT NOTICE GIVEN—If, upon the hearing it shall appear
to the satisfaction of the court that the said notice has been regu-
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larly given, the court shall so find in its order or judgment, and
such judgment shall be final and conclusive upon all persons.

GUARDIANS OF INSANE AND INCOMPETEXNT PERSONS IN GENERAL

Skc. 969. GUARDIANS OF INSANE AND OTHER INCOMPETENT PERSONS.—
When it is represented to the district court or judge, upon verified
petition of any relative or friend, that any person is insane, or
from any cause mentally incompetent to manage his property, such
court or judge must cause a notice to be given to the supposed
insane or incompetent person of the time and place of hearing the
case, not less than five days before the time so appointed, and such
person, if able to attend, must be produced on the hearing, provided
that when such person is a patient at a hospital in the Canal Zone,
the certificate of the medical superintendent or acting medical super-
intendent of such hospital. to the effect that such patient is unable
to attend on the hearing shall be prima facie evidence of such fact.

Src. 970. APPOINTMENT OF GUARDIAN BY COURT AFTER HEARING.—
If, after a full hearing and examination upon such petition, it
appears to the court that the person in question is incapable of
taking care of himself and managing his property, such court must
appoint a guardian of his person and estate, or person or estate,
with the powers and duties in this chapter specified.

Sec. 971. APPOINTMENT AS GUARDIAN.—In awarding letters of
guardianship of the person and estate, or person or estate, of an
insane or incompetent person, the court shall appoint as guardian
such person as may have been designated pursuant to section 166e
of the Civil Code, in which cases such persons shall be appointed
unless good cause to the contrary be shown.

Sec. 972. POWERS AXD DUTIES OF GUARDIANS.—Every guardian
appointed, as provided in the preceding section, has the care and
custody of the person of his ward and the management of all his
estate, or the care and custody of the person of his ward or the
management of all his estate, according to the order of appointment,
until such guardian is legally discharged, and he must give bond
to such ward in like manner and with like conditions as before
prescribed with respect to the guardian of a minor.

Src. 973, PROCEEDING FOR RESTORATION TO CAPACITY.—Any person
who has been declared insane or incompetent, or the guardian, or
any relative of such person within the third degree, or any friend,
may apply, by petition, to the division of the district court in
which he was declared insane, to have the fact of hig restoration to
capacity judicially determined. The petition must be verified, and
must state that such person is then sane or competent. ifopon
receiving the petition, the court must appoint a day for a hearing
igefore; the court, and, if the petitioner requests it, must order an
investigation before a jury, which must be summoned and impaneled
in the same manner as juries in civil actions. The court must cause
notice of the trial to be given to the guardian of the person so
declared insane or n_xcompetent, if there is a guardian, and to his
or her husband or wife, if there is one, and to his or her father or
mother, if living in the Canal Zone, On the trial, the guardian
or relative of the person so declared insane or incom,petenf? and, in
the discretion of the court, any other person, may contest the right
to the relief demanded. Witnesses may be I"equﬁ'ed to appear and
testify, as in civil cases, and may be called and examined by the
court on its own motion. If it is found that the person is of sound
mind, and capable of taking care of himself and his property, his
restoration to capacity must be adjudged, and the guardiansﬁip of
such person, if such person is not a minor, must cease,
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Sec. 974, DEFINITION OF INCOMPETENT.—The phrase “incom-
petent,” “ mentally incompetent,” and “incapable,” as used in this
chapter, shall be construed to mean any person who, though not
insane, is, by reason of old age, disease, weakness of mind, or from
any other cause, unable, unassisted, to properly manage and take
care of himself or his property, and by reason thereof would be
likely to be deceived or imposed upon by artful or designing persons.

Sgc. 975. PUBLIC ADMINISTRATOR AS GUARDIAN OF ESTATES OF INSANE
EMPLOYEES, OTHER INSANE OR INCOMPETENT PERSONS, AND MINORS.—
The public administrator shall take charge of estates of persons
employed in the Canal Zone or the Republic of Panama by The
Panama Canal or Panama Railroad Company or members of their
families who have been adjudged insane by the district court or b
a competent court of any State, where such estates consist of persona
proiergy and no legal guardian has been appointed.

The district court may in its discretion appoint the public admin-
istrator guardian of the estate of any other insane or incompetent
person or of any minor.

The public administrator shall comply with all of the provisions
of this chapter with respect to the guardianship of similar estates
by other persons: Provided, however, That his official bond and oath
shall satisfy the requirements with respect to a guardian’s bond and
oath: And provided further, That wherever notice is required to be

iven, such notice may, in the discretion of the court, be waived or
%e given by posting.

CroS8 REFERENCE

Payment to public administrator of sums due insane persons from Canal
or Railroad, see section 942.

COROZAL HOSPITAL: ADMISSION, KEEPING, AND DISCHARGE OF PERSONS

Sec. 976. KEEPING OF INSANE PERSONS IN JAIL~—No person under
observation for insanity or declared to be insane shall be kept in
jail, prison, or other similar institution, but shall be kept in suitable
quarters within the Corozal Hospital or at such other place as may
be deemed advisable by the superintendent of Corozal Hospital.

SEc. 977. ADMISSION OF PATIENTS IN GENERAL-—Kxcept as other- A

wise provided in respect to the admission of insane patients from
the Republic of Panama, and the admission of members of the United
States” Army, Navy, and Marine Corps, and beneficiaries of the
United States Public Health Service for observation and care pend-
ing their transfer to the United States, no person shall be admitted
or detained as a patient in the Corozal Hospital except upon the
order of the district judge of the Canal Zone, provided that if a

atient is in a state of violent insanity he may be admitted at once

y the superintendent of Corozal Hospital, without an order from
the court, into the quarters provided for the observation of persons
alleged to be insane, upon the written request of any physician
employed by the United States Government; or such patient may
be admitted to the observation quarters by said superintendent upon
his own authority. .

Tt shall be the duty of the superintendent of Corozal Hospital to
file a written report with the clerk of the district court within forty-
eight hours after the patient has been admitted to the observation
quarters, which report shall set out the name, age, and physical
condition of the patient, together with the name of physician attend-
ing patient at time of admission, and as soon as the clerk shall have
received the report, he shall enter it upon the docket and the district
judge shall proceed to examine and determine the case in like manner
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as if the petition had been presented to him prior to the patient’s
admission into observation quarters.

Sec. 978. PETITION FOR CONFINEMENT OF INSANE PERSONS.—To
obtain the judicial order provided for in section 977, it shall be
necessary for a relative of the person alleged to be insane, or a phy-
sician or other interested person in the Canal Zone, to present a
petition, duly subscribed and sworn to by the petitioner, to the judge
of the district court, which petition shall state the sex, age, and
nationality of patient, if known, and the facts showing the patient’s
mental infirmity, and, if possible, the history of the case and the
form of insanity with which he is suffering and the attending cir-
cumstances making it necessary that he be confined in the asylum.
If such petition is presented by other than a relative, and there is a
known relative within or near the Canal Zone, notice thereof shall
be given to such relative. The petition shall be accompanied by a
certificate signed by one or more reputable physicians to the effect
that in their opinion such person is insane. :

Sec. 979. HEARING TO BE PROMPT; ORDERING CUSTODY FOR OBSERVA-
T10N.—The petition provided for in section 978 shall take precedence
over all other matters pending before the court, and if the facts
stated therein are sufficient to satisfy the court of the insanity of the
person sought to be confined, orders shall be issued at once directing
that the person alleged to be insane be taken in custody for
observation.

Sec. 980. ADMISSION OF PATIENT FOR OBSERVATION; REPGRT ON
saniTYy.—The order of the judge directing that the person alleged
to be insane be placed under observation shall be sufficient authority
for the superintendent of Corozal Hospital to admit the patient into
the hospital or other suitable quarters and to detain him for the
purpose of observation.

Within thirty days after the patient has been placed under ob-
servation the superintendent of Corozal Hospital shall file with the
clerk of the court a written report stating whether the patient is
sane or insane, and the facts upon which such statement is based.
If the observation shall show that the patient is not insane he shall
be set at liberty by the superintendent of Corozal Hospital at once,
and such action shall be noted in the report submitted to the court.
Xf the observation shall show that the patient is insane, it shall be
the duty of the court to render judgment therein, either committing
the patient to the Corozal Hospital or directing that he be turned
over to his relatives or friends who are able and willing to care
for him.

Sec. 981. CoNTESTING REPORT ON SANITY.—The relatives of the per-
son alleged to be insane, or the district attorney, may appear and
contest the report of the superintendent, and in such cases the judge
shall hear the evidence presented by the parties and render judgment
thereon, as provided in section 980.

Sec. 982. TEMPORARY RELEASE OF PATIENTS.—VV henever any patient
who is not serving a sentence for violation of the criminal laws of
the Canal Zone has shown such improvement in his mental condition
as would, in the opinion of the superintendent, warrant his tem-
porary release for the purpose of determining whether such improve-
ment is permanent and would eventually warrant the discharge of
the patient, the superintendent may release such patient for such
period as may be deemed proper by the superintendent after the
latter by adequate investigation has satisfied himself that the patient
has relatives or friends who are able and willing to receive and care
for such patient. If, during such release, it shall appear to the
superintendent that the patient should be discharged, a statement
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as p€0v1ded in section 984 hereof shall be filed with the clerk of the
court.

_ SEc. 983. APPLICATION FOR DISCHARGE OF PATIENT.—Any person ,Atpliction for dis
interested in an inmate of the Corozal Hospital, who believes such e
inmate is improperly detained therein, may make application to the
district judge for the discharge of such patient. Upon receipt of
such application the judge shall issue an order to the superintendent

of Corozal Hospital, to make a report on the patient’s condition, and
upon the receipt of such report shall consider the case, and, in his
discretion, may grant or deny the application. The judge may cause

the patient to be examined by two competent physicians, who shall
report in writing as to the condition of the patient.

Src. 984. DiscHARGE OF PATTENTS—Any patients, except those Discharge.
serving sentences for violation of the criminal laws of the Canal
Zone, may be discharged by the superintendent. He shall file with
the clerk of the court a written statement that in his judgment
such patient has recovered or that the discharge will not be detri-
mental or dangerous to the public welfare or injurious to the patient:

Provided, That before discharging any patient who has not recov- Irovie. fu
ered, the superintendent shall satisfy himself by adequate investi- care oF Glsshsnged.
gation that the relatives or friends of the patient are able and

willing to receive and care for such patient or that suitable measures

for deportation have been taken.

Src. 985. COMMITTING INSANE PRISONERS TO HOSPITAL; DISCHARGE.—  Committing _insane
If any person confined in a prison or penitentiary under the sen- prisoner to hospital.
tence of a court become insane, he shall be committed to the Corozal
Hospital by the judge of the district court. In all such cases the
provisions of sections 976 to 986 relating to the period of observa- ant,p. 1085
tion of the patient and the trial of the issue as to his insanity
shall be observed. Whenever a Ferson is committed to the Corozal
Hospital under the provisions of this section, the order of commit-
ment issued by the court shall include a statement of the offense
of which the person was convicted, the term of his imprisonment
and the date upon which said term is to expire. Should such person Discharge befors ex-
be discharged from the Corozal Hospital before the date of the piration of sentence.
expiration of his term of imprisonment, he shall be returned to the
penal institution from which he was taken.

Skc. 986. No REPEAL OF PROVISIONS RESPECTING INQUIRY INTO INSAN- Insane defendants,
ITY OF DEFENDANTS—Nothing contained in sections 976 to 9856 shall el Prossdure
be construed to repeal or modify the provisions of the Code of o35 sleueh
Criminal Procedure of the Canal Zone relating to the inquiry into '
the insanity of the defendants before trial or after conviction.

Cross REFERENCE

Inquiry into sanity of defendants before trial or after conviction, see gections
353 to 358 of the Code of Criminal Procedure.

SEc. 98614. PATIENTS IN CLASSES EXCEPTED FROM THE PRECEDING  Pailenis ln cém
SECTIONS 976 TO 986, INCLUSIVE—Insane patients from the Republic Slons herein,
of Panama may be admitted and detained in the Corozal Hospital, {ls tom Repub:
and discharged therefrom, in accordance with the existing agree- licof Fanama.
ments between the Canal Zone authorities and the Panaman authori-
ties, or under such changes and modifications of said agreements as
may be made from time to time.

The superintendent of Corozal Hospital is authorized to receive  Mombers of Army
and detain as patients, insane members of the United States Army, b
Navy, and Marine Corps, and beneficiaries of the United States
Public Health Service, for observation and care pending their
transfer to the United States, upon the order of the official in charge
of the respective services in the Canal Zone.
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Powers and duties of
guardians. POWERS AND DUTIES OF GUARDIANS

ployment of debts  Spo, 987. GUARDIAN TO PAY DERTS OF WARD FROM WARD’S ESTATE.—
om ward’s estate. . B T .

Every guardian appointed under the provisions of this chapter,
whether for a minor or any other person, must pay all just debts
due from the ward out of his personal estate and the income of his
real estate, if sufficient; if not, then out of his real estate upon
selling or mortgaging it and disposing of the proceeds in the man-
ner provided in sections 997 to 1002.

Recovery of debts, SEC. 988. GUARDIAN TO RECOVER DEBTS DUE HI§ WARD AND REPRE-
efe. .

sExT mim.—Every guardian must settle all accounts of the ward,
and demand, sue for, and receive all debts due to him, or may, with
the approbation of the court, compound for the same and give dis-
charges to the debtor, on receiving a fair and just dividend of his
estate and effects; and he must appear for and represent his ward
in all legal suits and proceedings, unless another person be appointed
for that purpose.
tonrpnagement of es- Sec. 989. GUARDIAN TO MANAGE ESTATE FRUGALLY, MAINTAIN
WARD AND SELL OR MORTGAGE REAL ESTATE—Lvery guardian must
manage the estate of his ward frugally and without waste, and
apply the income and profits thereof, as far as may be necessary,
supportofward.  for the comfortable and suitable maintenance and support of the
ward and his family, if there be any; and if such income and profits
Sale or mortgage of be insufficient for that purpose, the guardian may sell or mortgage
real estate. the real estate, as provided in this code, and must apply the pro-
ceeds of such sale or mortgage, as far as may be necessary, for the
maintenance and support of the ward and his family, if there be any.

pupport of wite from - Spg. 990. SUPPORT OF WIFE FROM HER ESTATE—IE the husband is
unable to provide suitably for the care or support of a wife over
whose estate a guardian has been appointed by reason of incompe-
tency, the expense of providing such care or support, may, to the
extent necessary, be charged against and defrayed out of such estate,
as previously directed by the court or as subsequently approved by
the court in settling the accounts of the guardian of the estate; for
this purpose the guardian may sell or mortgage estate of the ward
as provided in this code.

Maintenance, stp-  Spe, 991, MAINTENANCE, SUPPORT, AND EDUCATION OF WARD, ©OW
port, education of oy ) BT ) . » ’ .
Yard, how enforced. ENFORCED.—~When a guardian has advanced, for the necessary main~

tenance, support, or education of his ward, an amount not dispro-
portionate to the value of his estate or his condition of life, and the
same is made to appear to the satisfaction of the court, by proper
vouchers and proofs, the guardian must be allowed credit therefor
in his settlements. Whenever a guardian fails, neglects, or refuses
to furnish suitable and necessary maintenance, support, or education
for his ward, the court may order him to do so, and enforce such
order by proper process. Whenever any third person, at his request,
supplies a ward with such suitable and necessary maintenance, sup-
port, or education, and it is shown to have been done after refusal
or neglect of the guardian to supply the same, the court may direct
the guardian to pay therefor out of the estate, and enforce such
payment by due process.

Powers of guardian,  SEC. 992. (GUARDIANS, POWERS OF, IN PARTITION.—The guardian may
partition proceedings, « . . ey M

join in and assent to a partition of the real or personal estate of the

Drosiag.  orimtion ward, wherever such assent may be given by any person: Provided,
by court. That such assent ean only be given after the court having jurisdice-

tion over said estate shall grant an order conferring such authority,.
which order shall only be made after a hearing in open court upon
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the petition of the guardian after notice of at least ten days, mailed
by the clerk of the court to all the known relatives of the ward
residing in the Canal Zone. The guardian may also consent to a
partition of the real or personal estate of his ward without action,
and agree upon the share to be set off to such ward, and may execute
a release in behalf of his ward to the owners of the shares, of the
arts to which they may be respectively entitled, upon obtaining
rom said court having jurisdiction over said estate, authority to so
consent after a hearing in open court upon the petition of the
guardian after notice of at least ten days, mailed by the clerk of the
%ourt to all the known relatives of the ward residing in the Canal
one.

Sec. 993. INVENTORY OF WARD’S ESTATE; REFUSAL OF GUARDIAN TO
RETURN INVENTORY.—Every guardian must return to the court a
verified inventory of the estate of his ward within thirty days after
his appointment. He must annually thereafter, and at such other
times as directed by the court, render a verified account of the estate
of his ward. All the estate of the ward described in the first inven-
tory must be appraised by appraisers, appointed, sworn, and acting
in the manner provided for regulating the settlement of the estates
of decedents. Such inventory, with the appraisement of the prop-
erty therein described, must be recorded by the clerk of the court in
a proper book kept in his office for that purpose. Whenever any
other property of the estate of any ward is discovered, not included
in the inventory of the estate already returned, and whenever any
other property, has been succeeded to, or acquired by any ward, or
for his benefit, the like proceedings must be had for the return and
appraisement thereof and the service of the same as are herein pro-
vided in relation to the first inventory and return. If within the
time prescribed, or within such further time, not exceeding two
months which the court or judge shall for reasonable cause allow, the
guardian neglects or refuses to return the inventory or render his
account, the court may, upon notice, revoke the letters of guardian-
ship and the guardian shall be liable on his bond for any injury to
the estate, or any person interested therein, arising from such failure.

Sec. 994. AccouNT oF cUARDIAN.—The guardian must upon the
expiration of a year from the time of his appointment and as often
thereafter as he may be required, present ﬁis account to the court
for settlement and allowance. The termination of the relation of
guardian and ward by the death of either guardian or ward or b
the ward attaining his majority or being restored to capacity shall
not cause the court to lose jurisdiction of the proceeding for the
purpose of settling the accounts of the guardian.

SEC. 995. ALLOWANCE OF ACCOUNTS OF JOINT GUARDIANS—When
an account is rendered by two or more joint guardians, the court
may, in its discretion, allow the same upon the oath of any of them.

Src. 996. EXPENSES AND COMPENSATION OF GUARDIANS.—Kvery

uardian must be allowed the amount of his reasonable expenses
incurred in the execution of his trust, and he must also have such
compensation for his services as the court in which his accounts are
settled deems just and reasonable. He must also be allowed all
reasonable and proper disbursements, made after the legal termi-
nation of the guardianship, but while that relation, by consent or
acquiescence o%uthe parties, still subsists in fact, and before the
discharge of the guardian by the court, and which were made by
the consent, express or implied, of the ward, and for his benefit
or the benefit of his estate.
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SALE OF PROPERTY AND DISPOSITION OF THE PROCEEDS

Sze. 997. WHEN INCOME FROM WARD’S ESTATE I8 INSUFFICIENT.—
‘When the income of an estate under guardianship is insuflicient to
maintain the ward and his family or to maintain and educate the
ward when a minor, or to pay for his care, treatment, and support,
if confined in a hospital for the insane in the Canal Zone, his
guardian may sell his real or personal estate, or mortgage the real
estate for that purpose subject to confirmation of such sale or mort-
gage by the court.

Sre. 998. APrLICATION OF PROCEEDS OF SALES—ILE the estate is sold
for the purposes mentioned in this subchapter, the guardian must
apply the proceeds of the sale to such purposes, as far as necessary,
and put out the residue, if any, on interest, or invest it in the best
manner in his power, until the capital is wanted for the maintenance
of the ward and his family, or the education of his children, or
for the education of the ward when a minor, in which case the
capital may be used for that purpose, as far as may be necessary,
in like manner as if it had been personal estate of the ward.

SEC. 999. INVESTMENT OF PROCEEDS OF SALES.—ILf the estate is sold
for the purpose of putting out or investing the proceeds, the guard-
ian must make the investment according to his best judgment, or in
pursuance of any order that may be made by the court.

Sro. 1000. Sarms OF PROPERTY TO CONFORM TO LAW GOVERNING
exEcuTors.—All the proceedings by guardians concerning sales of
property of their wards, giving notice of sale, reselling the same
property, return of sale and application for confirmation thereof,
notice and hearing of such application, making orders rejecting or
confirming sales and reports of sales, ordering and making convey-
ances of property sold, allowance of commissions, accounting and
settlement of accounts, must be had and made as required by the
provisions of chapters 23 to 35 of this code concerning estates of
decedents, unless otherwise specially provided in this chapter. All
known relatives of the ward within the third degree residing in the
Canal Zone whose addresses are known to the guardian shall within
two days after filing of the return of sale be served by mail with a
brief notice of the time set for hearing of the return.

Sro. 1001, PROCEEDINGS FOR COMPLETION OF SALES BY GUARDIANS.—
All proceedings for the completion of contracts for the sale of real
estate by guardians must be had and made as required by the pro-
visions of chapters 23 to 85 of this code concerning the conveyance
of real estate by executors and administrators under sections 841
to 851, and said sections are hereby made applicable to conveyances
by guardians as provided by section 1021.

Sec. 1002, CotrT MAY ORDER THE INVESTMENT OF MONEY OF THAE
warp.—The court, on the application of a guardian, or any person
interested in the estate of any ward, after such notice to persons
interested therein as the court shall direct, may authorize and
require the guardian to invest the proceeds of sales, and any other
of his ward’s money in his hands, in any manner most to the interest
of all concerned therein, and the court may make such other orders
and give such directions as are needful for the management, invest-
ment, and disposition of the estate and effects as circumstances
require.

NONRESIDENT GUARDIANS AND WARDS
Sec. 1003. GUARDIANS OF NONRESIDENT PERSONS.—The district court

may appoint a guardian of the person and estate, or either, of a
minor, insane, or incompetent person, who has no guardian within
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the Canal Zone, legally appointed by will, deed, or otherwise, and
who resides without the Canal Zone, and has estate within the divi-
sion or, who, though not having such estate, is within the division,
upon petition of any friend of such person or any one interested
in his estate, in expectancy or otherwise. Before making such
appointment, the court must cause notice to be given to all persons
interested, in such manner as such court deems reasonable.

Sec. 1004. PowERS AND DUTIES OF GUARDIANS APPOINTED UNDER PRE-
CEDING SECTION.—Every guardian, appointed under section 1003, has
the same powers and performs the same duties, with respect to the
estate of the ward found within the Canal Zone, and with respect
to the person of the ward, if he shall come to reside therein, as are
plll'escri ed with respect to any other guardian appointed under this
chapter.

_Sgc. 1005. SucH GUARDIANS TO GIVE BoNDS.—Every guardian must
give bond to the ward, in the manner and with the like conditions
as hereinbefore provided for other guardians, except that the provi-
sions respecting the inventory, the disposal of the estate and effects,
and the account to be rendered by the guardian, must be confined
to such estate and effects as come to his %:nds in the Canal Zone.

Sec. 1006. To WHAT GUARDIANSHIP SHALL EXTEND.—The guardian-
ship which is first lawfully granted of any person residing without
the Canal Zone extends to all the estate of the ward within the
Canal Zone.

Skc. 1007. REMOVAL OF NONRESIDENT WARD’S PROPERTY.— When the
guardian and ward are both nonresidents, and the ward is entitled
to property in the Canal Zone, which may be removed to a state or
foreign country without conflict with any restriction or limitation
thereupon, or impairing the right of the ward thereto, such property
may be removed to the state or foreign country of the residence
of the ward, upon the application of the guardian to the division of
the district court in which the estate of the ward, or the principal
part thereof, is situated.

Sre. 1008. PROCEEDINGS ON SUCH REMOVAL.—The application must
be made upon ten days’ notice to the resident executor, adminis-
trator, or guardian, if there be such, and upon such application the
nonresident guardian must produce and file a certificate, under the
hand of the clerk and seal OF the court, from which his appointment
was derived, showing:

1. A transcript of the record of his appointment.

2. That he has entered upon the disc ar%ela of hig duties.

3. That he is entitled, by the laws of the State, of his appointment
to the possession of the estate of the ward or must produce and file
a certificate, under the hand and seal of the clerk of the court having
jurisdiction in the country of his residence, of the estates of persons
under guardianship, or of the highest court of such country, attested
by a minister, consul, or vice consul of the United States, resident
in such country, that, by the laws of such country, the applicant
is entitled to the custody of the estate of his ward, without the
appointment of any court. Upon such application, unless good cause
to the contrary is shown, the court must make an order granting to
such guardian leave to take and remove the property of his ward
to the State or place of his residence, which is authority to him to
sue for and receive the same in his own name, for the use and benefit
of his ward. .

Sgc. 1009. DIsCHARGE oF GUARDIANS.—Such order is a discharge of
the executor, administrator, local guardian, or other person in whose
possession the property may be at the time the order is made, on
filing with the clerk of the court a receipt therefor of a foreign

3051°—33——69
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guardian of such absent ward, and transmitting a duplicate receipt,
or a certified copy of such receipt, to the court from which such
nonresident guardian received his appointment.

GENERAL AND MISCELLANEQUS PROVISIONS

Sec. 1010. EXAMINATION OF PERSONS SUSPECTED OF DEFRAUDING
WARDS OR CONCEALING PROPERTY.—Upon complaint made by any
guardian, ward, creditor, or other person interested in the estate, or
having a prospective interest therein as heir or otherwise, against
any one suspected of having concealed, embezzled, smuggled, or
fraudulently disposed of, any of the money, goods, or effects, or an
instrument in writing belonging to the ward or to his estate, the
district court may cite such suspected person to appear before such
court, and may examine and proceed against him on such charge in
the manner provided in chapters 23 to 85 with respect to persons
suspected of and charged with concealing, embezzling, smuggling,
or fraudulently disposing of the effects of a decedent.

Src. 1011. REMOVAL AND RESIGNATION OF GUARDIAN, AND SURRENDER
OF ESTATE—When a guardian, appointed either by the testator or
the court, becomes insane or otherwise incapable of discharging his
trust or unsuitable therefor, or has wasted or mismanaged the estate,
or failed for thirty days to render an account or make a return, the
district court may, upon such notice to the guardian as the court may
require, remove him and compel him to surrender the estate of the
ward to the person found to be lawfully entitled thereto. Every
guardian may resign when it appears proper to allow the same; and
upon the resignation or removal of a guardian, as herein provided,
the court may appoint another in the place of the guardian who
resigned or was removed.

Skc. 1012. GUARPIANSHIP, HOW TERMINATED.—The marriage of a
minor ward terminates the guardianship of the person of such ward,
but not the estate; and the guardian of an insane or other person
may be discharged by the court, when it appears on the application of
the ward or otherwise, that the guardianship is no longer necessary.

Sec. 1013. NEw B0oND, WHEN REQUIRED.—Lhe court may require a
new bond to be given by a guardian whenever such court deems it
necessary, and may discharge the existing sureties from further
liability, after due notice given as such court may direct, when it
shall appear that no injury can result therefrom to those interested
in the estate.

Skc. 1014. GUARDIAN’S BOND TO BE FILED; ACTION oN.—Every bond
given by a guardian must be filed and preserved in the office of the
clerk of the district court, and in case of a breach of a condition
thereof, may be prosecuted for the use and benefit of the ward, or of
any person interested in the estate.

Sec. 1015. LIMITATION OF ACTIONS ON GUARDIAN’S BOND—No action
can be maintained against the sureties on any bond given by a guard-
ian, unless it be commenced within three years from the discharge
or removal of the guardian; but if at the time of such discharge the
person entitled to bring such action is under any legal disability to
sue, the action may be commenced at any time within three years
after such disability is removed.

Sec. 1016, LaMITATION OF ACTIONS FOR THE RECOVERY OF PROPERTY
sorp—No action for the recovery of any estate, sold by a guardian,
can be maintained by the ward, or by any person claiming under
him, unless it is commenced within three years next after the termi-
nation of the guardianship, or when a legal disability to sue exists
by reason of minority or otherwise, at the time when the cause of
action accrues, within three years next after the removal thereof.
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Sec. 1017. MORE THAN ONE GUARDIAN OF A PERSON MAY BE
AppoINTED.—The court, in its discretion, whenever necessary, may
appoint more than one guardian of any person subject to guardian-
ship, each of whom must give a separate bond, and be governed and
liable in all respects as a sole guardian.

Skc. 1018. ORDER APPOINTING GUARDIAN, HOW ENTERED.—Any order
appointing a guardian becomes a decree of the court and must be
entered at length in the minute book of the court or must be signed
by the judge and filed.

The provisions of chapters 23 to 35 relative to the estates of dece-
dents, so far as they relate to the practice in the district court, apply
to proceedings under this chapter.

ro. 1019. PROVISIONS OF SECTIONS 532 AND 533 APPLY TO GUARD-
1aN8.—The provisions of sections 532 and 538 are hereby declared to
apply to guardians appointed by the court, and to the bonds taken
or to be taken from such guardians, and to the sureties on such bonds.

Sec. 1020. COURT MAY MAKE DECREE AUTHORIZING GUARDIAN TO MAKE
CONVEYANCE FOR INCOMPETENT.—When a person who is bound by a
contract in writing to convey any real estate shall afterwards and
before making the conveyance become and be adjudged to be an
incompetent person, the court may make a decree autherizing and
directing his guardian to convey such real estate to the person entitled
thereto. Such decree may be made under the provisions of sections
841 to 851, all of which provisions are hereby incorporated in this
section; the word incompetent being substituted for the word deceased
or decedent and the word guardian being substituted for the words
administrator or executor, respectively, wherever said words occur.

Src. 1021. CONVEYANCE BY GUARDIAN.—When a person who is
bound by contract in writing to convey any real estate, or to transfer
any personal property, dies before making conveyance or transfer,
and in all cases when such decedent, if living might be compelled to
make such conveyance or transfer, the court, having jurisdiction of
the guardianship proceedings of such minor may make a decree
authorizing and directing the guardian of any minor, who has suc-
ceeded by distribution to the estate of such deceased person, to
convey or transfer such real estate or personal property to the person
entitled thereto.

Seo. 1022. ATTORNEY’S FEES AGAINST MINOR FIXED BY COURT; JUDG-
MENT NOT IN EXCESS OF $500.—All contracts for attorney’s fees made
by or for the benefit of minors shall be void, and whenever a judg-
ment shall be recovered by or on behalf of a minor, the attorney’s
fees chargeable against said minor shall be fixed by the court in
which said judgment is rendered; and if said judgment is for money,
and there is no general guardian of said minor, one shall be appointed
by the court, and the entire amount of the jucigment shall be paid to
and shall be cared for by such general guardian, under the control
of the court: Provided, That where a minor has brought an action
by a guardian ad litem and has recovered a money judgment not in
excess of $500, exclusive of costs, and the guardyian ad litem is a
parent or blood relative of said minor, then, with the approval of the
court that rendered the judgment the whole amount of said judgment
may be paid directly to such guardian ad litem without any bond
being required therefor. The court in any of the cases provided for
herein may direct the amount fixed as attorney’s fees to be paid
directly to the attorney, and the balance to be paid to such guardian
ad litem of said minor, or to the general guardian of said minor if a
general guardian has been appointed or is required by the court.
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Sgc. 1023. PARENT’S RIGHT TO COMPROMISE CLATM OF MINOR.— Where
a minor shall have a disputed claim for money against a third per-
son, the father, and if the father be dead or has deserted or aban-
doned the minor, then the mother of said minor, shall have the right
to compromise such claim, but before the compromise shall be valid
or 'of any effect the same shall be approved by the division of the
district court where the minor resides, upon a verified petition in
writing, regularly filed with said court. If the court approves such
compromise, the said district court may direct the money paid to the
father or mother of such minor, with or without the filing of any
bond, or it may require a general guardian or guardian ad litem to
be duly appointed and the money to be paid to such guardian or
guardian ad litem with or without a bond as in the discretion of the
court seems to the best interests of said minor. The clerk of the
district court shall not charge any fee for filing said petition for
leave to compromise or for placing the same upon the calendar to
be heard by the court.

CHAPTER 37—~ESTATES OF MISSING PERSONS

Skc. 1024. TRUSTEES OF THE ESTATES OF MISSING PERSONS; APPOINT-
MENT OF, BY THE COURT.— Whenever any resident of the Canal Zone,
who owns or is entitled to the possession of any real or personal
property situate therein, is missing, or his whereabouts unknown,
for ninety days, and a verified petition is presented to the division
of the district court of which he is a resident by his wife or any of
his family or friends, representing that his whereabouts has been,
for such time, and still is, unknown, and that his estate requires
attention, supervision, and care of ownership, the court must order
such petition to be filed, and appoint a day for its hearing, not less
than ten days from the date of the order.

Noricr ANp HEARING.~—The clerk of the court must thereupon pub-
lish, for at least ten days prior to the day so appointed, a notice in
some newspaper of general circulation in the Canal Zone, stating
that such petition will be heard at the court room of the court at the
time appointed for the hearing. The court may direct further notice
of the application to be given in such manner and to such persous
as it may deem proper. At the time so fixed for such hearing, or at
any subsequent time to which the hearing may be postponed, the
court must hear the petition and the evidence offered in support of
or in opposition thereto, and, if satisfied that the allegations thereof
are true, and that such person remains missing, and his whereabouts
unknown, must appoint some suitable person to take charge and pos-
session of such estate, and manage and control it under the direction
of the court.

PREFERENCE OF WIFE OR NOMINEE—In appointing a trustee, the
court must prefer the wife of the missing person (if any such there
is), or her nominee, and, in the absence of a wife, some person, if
such there is who is willing to act, entitled to participate in the
distribution of the missing person’s estate were he dead.

Sec. 1025. Boxps TO BE GIVEN BY TRUSTEES.—Every person
appointed under the provisions of section 1024 must give bond in the
amount and as provided for in section 731.

Sec. 1026. POWERS AND DUTIES OF TRUSTEES.— The trustee must take
possession of the real and personal estate in the Canal Zone of such
missing person, and ecollect and receive the rents, income, and pro-
ceeds thereof, collect all indebtedness owing to him, and pay the
expenses thereof out of the trust funds, and pay such indebtedness
of the missing person as may be authorized by the court. The court
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may direct the trustee to pay to the person or persons constituting
the family of the missing person such sum or sums of money for
family expenses and support from the income of the estate as it
may, from time to time, determine. The trustee must, from time to
time, when directed by the court, account to and with it for all his
acts as trustee, and the court may, at any time, upon good cause
shown, remove any trustee, and appoint another in his place,

CHAPTER 38—EVIDENCE

GENERAL DEFINITIONS AND DIVISIONS

Sec. 1027, DEFINTIION OF EVIDENCE—Judicial evidence is the
means, sanctioned by law, of ascertaining in a judicial proceeding
the truth respecting a question of fact.

Sec. 1028. DeFINITION OF PROOF.—Proof is the effect of evidence,
the establishment of a fact by evidence.

Skc. 1029. DEFINTITON OF LAW OF EVIDENCE.—The law of evidence,
which is the subject of this chapter, is a collection of general rules
established by law:

1. For declaring what is to be taken as true without proof;

2. For declaring the presumptions of law, both those which are
disputable and those which are conclusive; and

3. For the production of legal evidence;

4, For the exclusion of whatever is not legal;

5. For determining, in certain cases, the value and effect of
evidence.

Src. 1030. DEGREE OF CERTAINTY REQUIRED TO ESTABLISH FACTS.—
The law does not require demonstration; that is, such a degree of
groof as, excluding fpossibﬂit of error, produces absolute certainty;

ecause such proof is rarely possible. Moral certainty only is
required, or that degree of proof which produces conviction in an
unprejudiced mind.

Sec. 1031. FOUR KINDS OF EVIDENCE SPECIFIED.—There are four
kinds of evidence:

1. The knowledge of the court.

2. The testimony of witnesses.

3. Writings.

4, Other material objects presented to the senses.

Sec. 1032. SEVERAL DEGREES OF EVIDENCE SPECIFIED.—Lhere are
several degrees of evidence:

1. Primary and secondary.

2. Direct and indirect.

3. Prima facie, partial, satisfactory, indispensable, and conclusive.

SEec. 1033. PRIMARY EVIDENCE DEFINED.—Primary evidence is that
kind of evidence which, under every possible circumstance, affords
the greatest certainty of the fact in question. Thus, a written instru-
ment is itself the best possible evidence of its existence and contents.

Src. 1034. SECONDARY EVIDENCE DEFINED.—Secondary evidence is
that which is inferior to primary. Thus, a copy of an instrument
or oral evidence of its contents is secondary evidence of the Instru-
ment and contents.

Skc. 1035. Direcr EVIDENCE DEFINED.—Direct evidence is that
which proves the fact in dispute, directly, without an inference or
presumption, and which in itself, if true, conclusively establishes that
fact. For example, if the fact in dispute be an agreement, the evi-
dence of a witness who was present and witnessed the making of it,
is direct.
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SEc. 1036. IxDIRECT EVIDENCE DEFINED.—Indirect evidence is that
which tends to establish the fact in dispute by proving another, and
which, though true, does not of itself conclusively establish that fact,
but which affords an inference or presumption of its existence. For
example, a_witness proves an admission of the party to the fact in
dispute. This proves a fact, from which the fact in dispute is
inferred.

SEc. 1087. PRIMA FACIE EVIDENCE DEFINED.—Prima facie evidence
is that which suffices for the proof of a particular fact, until contra-
dicted and overcome by other evidence. For example, the certificate
of a recording officer is prima facie evidence of a record, but it may
afterwards be rejected upon proof that there is no such record.

Sgc. 1038. PARTIAL EVIDENCE DEFINED.—Partial evidence is that
which goes to establish a detached fact, in a series tending to the fact
in dispute. It may be received, subject to be rejected as incompetent,
unless connected with the fact in dispute by proof of other facts.
For example, on an issue of title to real property, evidence of the
continued possession of a remote occupant is partial, for it is of a
detached fact, which may or may not be afterwards connected with
the fact in dispute.

Skc. 1039. INDISPENSABLE EVIDENCE DEFINED.—Indispensable evi-
dence is that without which a particular fact can not be proved.

Sec. 1040. Coxcrusive Evipence beFINED.—Conclusive or unan-
swerable evidence is that which the law does not permit to be con-
tradicted. For example, the record of a court of competent juris-
diction can not be contradicted by the parties to it. ,

Sec. 1041. CumuraTive EVIDENCE DEFINED.~—(Cumulative evidence
is additional evidence of the same character, to the same point.

Sec. 1042. CorRROBORATIVE EVIDENCE DEFINED.—Corroborative evi-
dence is additional evidence of a different character, to the same
point.

GENERAL PRINCIPLES OF EVIDENCE

Src. 1043, OXE WITNESS SUFFICIENT TO PROVE A FACT.—The direct
evidence of one witness who is entitled to full eredit is suflicient for
proof of any fact, except perjury and treason.

S, 1044, TESTIMONY CONFINED TO PERSONAL ENOWLEDGR—A wit-
ness can testify of those facts only which he knows of his own knowl-
edge; that is, which are derived from his own perceptions, except
in those few express cases in which hig opinions or inferences, or
the declarations of others, are admissible. i

Sue, 1045, TESIIMONY 0 BE IN PRESENCE OF PERSONS AFFECTED.—
A witness can be heard only upon oath or affirmation, and upon a
trial he can be heard only in the presence and subject to the exam-
ination of all the parties, if they choose to attend and examine.

Sec. 1046. WIrNEss PRESUMED TO SPEAK THE TRUTH.—A witness
is presumed to speak the truth. This presumption, however, may
be repelled by the manner in which he testifies, by the character of
his testimony, or by evidence affecting his character for truth,
honesty, or integrity, or his motives, or by contradictory evidence;
and the jury are the exclusive judges of his credibility.

Suc. 1047. RieHTS OF ONE PERSON NOT A¥FECTED BY ACT OF
axoraer.—The rights of a party can not be prejudiced by the decla-
ration, act, or omission of another, except by virtue of a particular
relation between them; therefore, proceedings against one can not
affect another,

Src. 1048, DECLARATIONS OF PREDECESSOR IN TITLE EVIDENCE—
Where, however, one derives title to real property from another, the
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declaration, act, or omission of the latter, while holding the title,
in relation to the property, is evidence against the former.

SEC. 1049. DECLARATIONS WHICH ARE A PART OF THE TRANSACTION .
Where, also, the declaration, act, or omission forms part of a trans-
action, which is itself the fact in dispute, or evidence of that fact,
such declaration, act, or omission is evidence, as part of the trans-
action.

SEeC. 1050. EVIDENCE RELATING TO THIRD PERsON.—And where the
question in dispute between the parties is the obligation or duty of
a third person, whatever would be the evidence for or against such
person is prima facie evidence between the parties.

SEC. 1051. DECLARATION OF DECEDENT EVIDENCE OF PEDIGREE.—The
declaration, act, or omission of a member of a family who is a dece-
dent, or out of the jurisdiction, is also admissible as evidence of com-
mon reputation, in cases where, on questions of pedigree, such repu-
tation is admissible.

SEc. 1052. DECLARATION OF DECEDENT EVIDENCE AGAINST HIS SUC-
CESSOR IN INTEREST.—The declaration, act, or omission of a decedent,
having sufficient knowledge of the subject, against his pecuniary
interest, is also admissible as evidence to that extent against his
successor in interest.

Seoc. 1053. WHEN PART OF A TRANSACTION PROVED, THE WHOLE I8
ApmissiBLE.—When part of an act, declaration, conversation, or
writing is given in evidence by one party, the whole on the same
subject may be inquired into by the other; when a letter is read,
the answer may be given; and when a detached act, declaration,
conversation, or writing is given in evidence, any other act, declara-
tion, conversation, or writing, which is necessary to make it under-
stood, may also be given in evidence.

Sec. 1054. CONTENTS OF WRITING, HOW PROVED.— Lhere can be no
evidence of the contents of a writing, other than the writing itself,
except in the following cases:

1. When the original has been lost or destroyed; in which case ;]

proof of the loss or destruction must first be made.

2. When the original is in possession of the party against whom
the evidence is offered, and he fails to produce it after reasonable
notice.

3. When the original is a record or other document in the custody
of a public officer,

4. When the original has been recorded, and a certified copy of the
record is made evigence by this code or other statute.

5. When the original consists of numerous acecounts or other docu-
ments, which can not be examined in court without great loss of time,
and the evidence sought from them is only the general result of the
whole.

In the cases mentioned in subdivisions three and four, a copy of
the original, or of the record, must be produced; in those mentioned
in subdivisions one and two, either a copy or oral evidence of the
contents,

Sec. 1055. PrOOF OF CONTENTS OF LOST PUBLIC RECORD OR DOCUMENT;
ABSTRACT OF TITLE MAY BE ADMITTED IN EVIDENCE—When, in any
action, it is desired to prove the contents of any public record or
document lost or destroyed by conflagration or other public calamity
and after proof of such loss or destruction, there is offered in proof
of such contents (a) any abstract of title made and issued and certi-
fied as correct prior to such loss or destruction, and purporting to
have been prepared and made in the ordinary course of business by
any person, firm or corporation engaged in the business of preparing
and making abstracts of title prior to such loss or destruction;
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(b) any abstract of title, or of any instrument affecting title, made,
issued and certified as correct by any person, firm, or corporation
engaged in the business of insuring titles or issuing abstracts of title,
to real estate whether the same was made, issued, or certified before
or after such loss or destruction and whether the same was made
from the original records or from abstracts and notes, or either,
taken from such records in the preparation and upkeeping of its, or
his, plant in the ordinary course of its business, the same may, with-
out firther proof, be admitted in evidence for the purpose aforesaid.

No proot of the loss of the original document or instrument shall
be required other than the fact that the same is not known to the
party desiring to prove its contents to be in existence: Provided,
nevertheless, That any party so desiring to use said evidence shall
give reasonable notice in writing to all other parties to the action
who have appeared therein, of his intention to use the same at the
trial of said action, and shall give all such other parties a reasonable
opportunity to inspect the same, and also the abstracts, memoranda,
or notes from which it was compiled, and to take copies thereof.

Sec. 1056. AN AGREEMENT REDUCED TO WRITING DEEMED THE
wHoLE—When the terms of an agreement have been reduced to
writing by the parties, it is to be considered as containing all those
terms, and therefore there can be between the parties and their
representatives, or successors in interest, no evidence of the terms
of the agreement other than the contents of the writing, except in
the following cases:

1. Where a mistake or imperfection of the writing is put in issue
by the pleadings;

2. Where the validity of the agreement is the fact in dispute.

But this section does not exclude other evidence of the circum-
stances under which the agreement was made or to which it relates,
as defined in section 1060, or to explain an extrinsic ambiguity, or to
establish illegality or fraud. The term agreement includes deeds
and wills, as well ag contracts between parties.

See. 1057, CoNSTRUCTION OF LANGUAGE KELATES TO PLACE WIERR
vsen—The language of a writing is to be interpreted according to
the meaning it bears in the place of its execution, unless the parties
have reference to a different place.

See. 1058 ~CoONSIRUCTION UF STATUTES AND INSTRUMENTS, GENERAL
rure—In the construction of a statute or instrument, the office of
the judge is simply to ascertain and declare what is in terms or in
substance contained therein, not to insert what has been omitted,
or to omit what hag been inserted ; and where there are several pro-
visions or particulars, such a construction is, if possible, to be
adopted as will give effect to all.

Sec. 1059. THE INTENTION OF THE LEGISLATURE OR PARTIES.—In the
construction of a statute the intention of the legislature, and in the
construction of the instrument the intention of the parties, is to be
pursued, if possible; and when a general and a particular provision
are inconsistent, the latter is paramount to the former. So a par-
ticular intent will control a general one that is inconsistent with it.

Szc. 1060. TrHr CIRCUMSTANCES TO BE CONSIDERED.—For the proper
constraction of an instrument, the circumstances under which it was
made, including the situation of the subject of the instrument, and
of the parties to it, may also be shown, so that the judge be placed
in the position of those whose language he is to interpret.

Sec. 1061. TerMs TO BE CONSTRUED IN THEIR GENERAL ACCEPTA-
rioN~—The terms of a writing are presumed to have been used in
their primary and general acceptation, but evidence is nevertheless



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933. 1097

admissible that they have a local, technical, or otherwise peculiar  Technicsl, eto.,
signification, and were so used and understood in the particular wroRes:
instance, in which case the agreement must be construed accordingly.

Sec. 1062. WRITTEN WORDS CONTROL THOSE PRINTED IN A BLANK Written words to
ForM.—When an instrument consists partly of written words and *7" print.
partly of a printed form, and the two are inconsistent, the former
controls the latter.

SEC. 1063. PERSONS SKILLED MAY TESTIFY, TO DECIPHER CHARAC- Lreuslstors, efe.
TERS.—When the characters in which an instrument is written are
difficult to be deciphered, or the language of the instrument is not
understood by the court, the evidence of persons skilled in decipher-
ing the characters, or who understand the language, is admissible to
declare the characters or the meaning of the language.

Skc. 1064. OF TWO CONSTRUCTIONS, WHICH PREFERRED.—When the ghaoe® ™ ©
terms of an agreement have been intended in a different sense by
the different parties to it, that sense is to prevail against either party
in which he supposed the other understood it, and when dii;érent
constructions of a provision are otherwise equally proper, that is to
be taken which is most favorable to the party in whose favor the
provision was made.

Src. 1065. A WRITTEN INSTRUMENT CONSTRUED A8 UNDERSTOOD BY
PARTIES.—A_ written notice, as well as every other writing, is to be
construed according to the ordinary acceptation of its terms. Thus
a notice to the drawers or indorsers of a bill of exchange or prom-
issory note, that it has been protested for want of acceptance or
payment, must be held to import that the same has been duly pre-
sented for acceptance or payment and the same refused, and that
the holder looks for payment to the person to whom the notice is

iven.

Sgo. 1066. CONSTRUCTION IN FAVOR OF NATURAL RIGHT PREFERRED.— 10 favor of naturel
When a statute or instrument is equally susceptible of two inter-
pretations, one in favor of natural right, and the other against it,
the former is to be adopted. Material allogation

Qpc. 1067. MATERIAL ALLEGATION ONLY TO BE PROVED.—None but only. to be proved.
a material allegation need be proved.

Src. 1068. BVIDENCE CONFINED TO MATERIAL ALLEGATION.—Evi- to
dence must correspond with the substance of the material allega-
tions and be relevant to the question in dispute. Collateral questions
must therefore be avoided. It is, however, within the discretion
of the court to permit inquiry into collateral fact, when such fact
is directly connected with the question in dispute, and is essential
to its proper determination or when it affects the credibility of a
witness.

Sk, 1069, A FFIRMATIVE ONLY T0 BE PROVED.—Each party must prove yopi ™ allega-
his own affirmative allegations. Evidence need not be given in sup-
port of a negative allegation, except when such negative allegation
is an essential part of the statement of the right or title on which the
.ause of action or defense is founded, nor even in such case when the
allegation is a denﬁﬂ of the existence of a document, the custody of
which belongs to the opposite party.

Sec. 1070.gF ACTS WHIIJ(E)H MAEI’) BEB;’ROVED oN TRIAL—TIn conformity wigc® Provedle o
with the preceding provisions, evidence may be given upon a trial
of the following facts: o

1. The precis% fact in dispute; . . iﬁj:ijfspm'.

2. The act, declaration, or omission of a party, as evidence against interest. agninst
such party; . Acts of another in

8. An act or declaration of another, in the presence and within the presencs, ete., of party.
observation of a party, and his conduct in relation thereto;

Ag understood by
partles.

Evidence confined



1098

Dying declarations,
ete.

Adcts, ete., of partner,
ete.

Conspiraeies.

Acts, ete., forming
part of transaction.

Anfe, p. 1095.

Testimony of de-
ceased, ete., persons.

Expert testimmony.

Opinion, as to sanity.

Ancient documents,
ete.

Usage.

Monuments, inserip-
tx;ons, family records,
ete.

Parole, of writing,
when admissible.

Indireet.

Clommon reputation.
Ante, p. 1084,

Kinds and degrees.

Knowledge of the
eourt.

Judieial notice.

7od CONGRESS. SESS. II. CH. i127. FEBRUARY 27, 1933.

4. The act or declaration, verbal or written, of a deceased person
in respect to the relationship, birth, marriage, or death of any person
related by blood or marriage to such deceased person; the act or
declaration of a deceased person done or made against his interest in
respect to his real property; and also in criminal actions, the act or
declaration of a dying person, made under a sense of impending
death, respecting the cause of his death;

5. After proof of a partnership or agency, the act or declaration
of a partner or agent of the party, within the scope of the partner-
ship or agency, and during its existence. The same rule applies to
the act or declaration of a joint owner, joint debtor, or other person
jointly interested with the party;

6. After proof of a conspiracy, the act or declaration of a con-
spirator against his co-conspirator, and relating to the conspiracy;

7. The act, declaration, or omission forming part of a-transaction
as explained in section 1049;

8. The testimony of a witness deceased, or out of the jurisdiction,
or unable to testify, given in a former action between the same par-
ties, relating to the same matter;

9. The opinion of a witness respecting the identity or handwriting
of a person, when he has knowledge of the person or handwriting;
his opinion on a question of science, art, or trade, when he is skilled
therein;

10. The opinion of a subscribing witness to a writing, the validity
of which is in dispute, respecting the mental sanity of the signer;
and the opinion of an intimate acquaintance respecting the mental
sanity of a person, the reason for the opinion being given;

11. Common reputation existing previous to the controversy, re-
specting facts of a public or general interest more than thirty years
old, and in cases of pedigree and boundary;

12. Usage, to explain the true character of an act, contract, or
instrument, where such true character is not otherwise plain; but
usage is never admissible, except as an instrument of interpretation;

13. Monuments and inscriptions in public places, as evidence of
common reputation; and entries in family Bibles, or other family
books or charts; engravings on rings, family portraits, and the like,
as evidence of pedigree;

14, The contents of a writing, when oral evidence thereof is
admisgible; )

15. Any other facts from which the facts in issue are presumed or
are logically inferable;

16. Such facts as serve to show the credibility of a witness, as
explained in section 1046.

KINDS AND DEGREES OF EVIDENCE

KNOWLEDGE OF THE COURT

Sec. 1071, CERTAIN FACTS OF GENERAL NOTORIETY ASSUMED TO BE
TRUE; SPECIFICATION OF sUCH FAcrs—Courts take judicial notice of
the following facts:

1. The true signification of all English words and phrases, and of
all legal expressions;

2. Whatever is established by law;

3. Public and private cfficial acts of the legislative, executive, and
judicial departments of the United States;

Stéi: The seals of all the courts of the Canal Zone and of the United
ates;
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5. The accession to office and the official signatures and seals of
office of the principal officers of government in the legislative, execu-
tive, and judicial departments of the United States;

6. The existence, title, national flag, and seal of every state or
sovereign recognized by the executive power of the United States;

7. The seals of courts of admiralty and maritime jurisdiction, and
of notaries public;

8. The laws of nature, the measure of time, and the geographical
divisions and political history of the world. '

In all these cases the court may resort for its aid to appropriate
books or documents of reference.

WITNESSES

Sgc. 1072. WrrNEsses DEFINED.—A. witness is a person whose
declaration under oath is received as evidence for any purpose,
whether such declaration be made on oral examination, or by deposi-
tion or affidavit.

Skc. 1078. ALL PERSONS CAPABLE OF PERCEPTION AND COMMUNICA-
TION MAY BE WITNEssES.—AIl persons, without exception, otherwise
than is specified in the next two sections, who, having organs of
sense, can perceive, and, perceiving, can make known their percep-
tions to others, may be witnesses. Therefore, neither parties nor
other persons who have an interest in the event of an action or
proceeding are excluded; nor those who have been convicted of
crime; nor persons on account of their opinions on matters of reli-
gious belief; although, in every case the credibility of the witness
may be drawn in question, as provided in section 1046.

Sgpc. 1074, PErsoNs wHo caN Nor TesTIFY.—The following persons
can not be witnesses:

1. Those who are of unsound mind at the time of their production
for examination.

2, Children under ten years of age, who appear incapable of
receiving just impressions of the facts respecting which they are
examined, or of relating them truly.

3. Parties or assignors of parties to an action or proceeding, or
persons in whose behalf an action or proceeding is prosecuted
against an executor or administrator upon a claim, or demand
against the estate of a deceased person, as to any matter or fact
occurring before the death of such deceased person.

Sro., 1075. CASES IN WHICH WITNESSES MAY NOT BE EXAMINED.—
There are particular relations in which it is the olicy of the law
to encourage confidence and to preserve it inviolate; therefore, &
person can not be examined as a witness in the following cases:

1. Huseaxp anp wire—A husband can not be examined for or
against his wife without her consent; nor a wife for or against ber
husband, without his consent; nor can either, during the marriage
or afterward, be, without the consent of the other, examined as to
any communication made by one to the other during the marriage;
but this exception does nof apply to civil action or proceeding by
one against the other, nor to a criminal action or proceeding for
a crime committed by one against the other; or in an action brought
by husband or wife against another person for the alienation of
tle affections of either husband or wife or in an action for damages
against another person for adultery committed by either husband
or wife.

9. ATTORNEY AND CLIENT.—AnN attorney can not, without the con-
sent of his client, be examined as to any communication made by
the client to him, or his advice given thereon in the course of profes-
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sional employment; nor can an attorney’s secretary, stenographer,
or clerk be examined, without the consent of his employer, concern-
ing any fact the knowledge of which has been acquired in such
capacity.

3. CONFESSOR AND CONFESSANT.—A. clergyman or priest can not,
without the consent of the person making the confession, be exam-
ined as to any confession made to him in his professional character
in the course of discipline enjoined by the church to which he
belongs.

4. Puysiciax AND PATIENT.—A licensed physician or surgeon can
not, without the consent of his patient, be examined in a civil action
as to any information acquired ih attending the patient, which was
necessary to enable him to preseribe or act for the patient: Provided,
howewer, That after the death of the patient, the executor of his
will, or the administrator of his estate, or the surviving spouse of
the deceased, or, if there be no surviving spouse, the children,
of the deceased personally, or, if minors, by their guardian, may
give such consent, in any action or proceeding brought to recover
damages on account of the death of the patient: Provided further,
That where any person brings an action to recover damages for per-
sonal injuries, such action shall be deemed to constitute a consent by
the person bringing such action that any physician who has pre-
seribed for or treated said person and whose testimony is material
in said action shall testify : And provided further, That the bringing
of an action to recover for the death of a patient, by the executor
of his will, or by the administrator of his estate, or by the surviving
spouse of the deceased, or if there be no surviving spouse, by the
children personally, or, if minors, by their guardian, shall constitute
a consent by such executor, administrator, surviving spouse, or chil-
dren or guardian, to the testimony of any physician who attended
said deceased.

5. Pusrie orFrcer—A public officer can not be examined as to
communications made to him in official confidence, when the publie
interest wounld suffer by the disclosure,

Sgc. 1076, Jupae or A JuROR MAY BE A witNess.—The judge him-
self, or any juror, may be called as a witness by either party; but
in such case it is in the discretion of the court or judge to orvder
the trial to be postponed or suspended, and to take place before
another judge or jury. '

See. 1077. WHnN AN INTERPRETER T0 BE sworN.~—~When a witness
does not understand and speak the English language, an interpreter
must be sworn to interpret for him. Any person, a resident of the
proper division or subdivision, may be summoned by any court or
judge to appear before such court or judge to act as interpreter in
any action or proceeding. The summons must be served and
refurned in like manmer as a subpena. Any person so summoned
who fails to attend at the time and place named in the summons,
is guilty of a contempt.

WRITINGS IN GENERAL

Sgrc. 1078. WriTINGS, PUBLIC AND PRIVATE—Writings are of two
kinds:

1. Public; and,

2. Private.

Sec. 1079. PouBLic WRITINGS DEFINED.—Public writings are:

1. The written acts or records of the acts of the sovereign author-
ity, of official bodies and tribunals, and of public officers, legislative,
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judicial, and executive, whether of the Canal Zone, of the United
States, of a State of the United States, or of a foreign country;
2. Public records, kept in the Canal Zone, of private writings.
Sec. 1080. ArL ormers PrIvATE.—All other writings are private.

PUBLIC WRITINGS

Skc. 1082. PUBLIC OFFICERS BOUND TO GIVE copres.—Every public
officer having the custody of a public writing, which a citizen has
a right to inspect, is bound to ive him, on demand, a certified copy
of it, on payment of the legal fees therefor, and such copy is admis-
sible as evidence in like cases and with like effect as the original
writing.

Sro. 1083. Four KINDS OF PUBLIC WRITINGS.—Public writings are
divided into four classes: ; : .

1. Laws;

9. Judicial records;

3. Other official documents; .

4. Public records, kept in the Canal Zone, of private writings.

Sgc. 1084. WRITTEN LAWS DEFINED.—A written law is that which
is promulgated in writing, and of which a record is in existence.

Sge. 1085. PUBLIC AND PRIVATE STATUTES DEFINED.—Statutes are
public or private. A private statute is one which concerns only
certain designated individuals, and affects only their private rights.
All other statutes are public, in which are included statutes creating
or affecting corporations.

Sgc. 1086. UNWRIITEN LAW DEFINED.—Unwritten law is the law
not promulgated and recorded, as mentioned in section 1084, but
which is, nevertheless, observed and administered in the courts of
the United States. It has no certain repository, but is- collected
from the reports of the decisions of the courts, and the treatises of
learned men.

Sgc. 1087. BOORS CONTAINING LAWS PRESUMED TO BE CORRECT.—
Books printed or published under the authority of a state or foreign
country, and purporting to contain the statutes, code, or other
written law of such state or country, or proved to be commonly
admitted in the tribunals of such state or country as evidence of the
written law thereof, are admissible in the Canal Zone as evidence
of such law.

Suc. 1088. EVIDENCE OF FOREIGN Law.—A. copy of the written law
or other public writing of any state or country, attested by the
cortificate of the officer having charge of the original, under the
public seal of the state or country, is admissible as evidence of
such law or writing.

Swe. 1089. OTHER EVIDENCE OF LAWS OF sTAaTES.—The oral testi-
mony of witnesses skilled therein is admissible as evidence of the
unwritten law of a state or foreign country, as are also printed
and published books of reports of decisions of the courts of such
state or country, or proved to be commonly admitted in such courts.

Spc. 1090. RECITALS IN STATUTES, HOW FAR EVIDENCE.—The recitals
in a public statute are conclusive evidence of the facts recited for
the purpose of carrying it into effect, but no further. The recitals
in a private statute are conclusive evidence between parties who
claim urider its provisions, but no farther.

Sro. 1091, Jupicran recorp DEFINED.—A judicial record is the fmea

record or official entry of the proceedings in a court of justice, or of
the official act of a judicial officer, in an action or special proceeding.

Sgc. 1092. RECORD, HOW AUTHENTICATED AS EVIDENCE—A judicial
record of the Canal Zone, or of the United States, may be proved
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by the production of the original, or by a copy thereof, certified
by the clerk or other person having a legal custody thereof. That
of a state may be proved by the attestation of the clerk and the
seal of the court annexed, 1f there be a clerk and seal, together
with a certificate of the chief judge or presiding magistrate, that
the attestation is in due form.

Sec. 1098. RECORD OF A FOREIGN COUNTRY, HOW AUTHENTICATAD.—
A judicial record of a foreign country may be proved by the attesta-
tion of the clerk, with the seal of the court annexed, if there be a
clerk and a seal, or of the legal keeper of the record, with the seal
of his office annexed, if there be a seal, together with a certificate of
the chief judge, or presiding magistrate, that the person making the
attestation is the clerk of the court or the legal keeper of the record,
and, in either case, that the signature of such person is genuine,
and that the attestation is in due form. The signature of the chief
judge or presiding magistrate must be authenticated by the certificate
of the minister or ambassador, or a consul, vice consul, or consular
agent of the United States in such foreign country.

Sro. 1094. CopY OF A FOREIGN RECORD, WHEN EVIDENCE-—A. copy
of the judicial record of a foreign country is also admissible in
evidence, upon proof:

1. That the copy offered has been compared by the witness with
the original, and is an exact transcript of the whole of it;

2. That such original was in the custody of the clerk of the court
or other legal keeper of the same; and

8. That the copy is duly attested by a seal which is proved to be
the seal of the court where the record remains, if it be the record of
a court; or if there be no such seal, or if it be not a record of a court,
by the signature of the legal keeper of the eriginal.

Sec. 1095. EFFECT OF A JUDGMENT UPON RIGITTS IN VARIOUS CASES.—
The effect of a judgment or final order in an action or special
proceeding before a court or judge of the Canal Zone, is as follows:

1. Tn case of a judgment or order against a specific thing, or in
respect to the probate of a will, or the administration of the estate
of a decedent, or in respeet to the personal, political, or legal condi-
tion or relation of a particular person, the judgment or orvder is
conclusive upon the title to the thing, the will, or administration, or
the condition or relation of the person.

2. In other cases, the judgment or ovder is, in respect to the matter
directly adjudged, conclusive between the parties and their successors
in interest by title subsequent to the commencement of the action or
special proceeding, litigating for the same thing under the same
title and in the same capacity, provided they have notice, actual or
construetive, of the pendency of the action or proceeding.

Sgc. 1096, ErrECT OF OTHER JUDICIAL ORDERS, WHEN CONCLUSIVE—
Other judicial orders of a court or judge of the Canal Zone, create
a disputable presumption, aceording to the matter directly deter-
mined, between the same parties and their representatives and
successors in interest by title subsequent to the commencement of
the action or special proceeding, litigating for the same thing under
the same title and in the same capacity.

Sec. 1097. WHERE PARTIES ARE TO BE DEEMED THE saME—Lhe
parties are deemed to be the same when those between whom the
evidence is offered were on opposite sides in the former ¢ase, and
a judgment or other determination comld in that ease have been
made between them alone, though other parties were joined with
both or either.
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Sec. 1098. WHAT DEEMED ADJUDGED IN A JUDGMENT.—That only is
deemed to have been adjudged in a former judgment which appears
upon its face to have been so adjudged, or which was actually and
necessarily included therein or necessary thereto.

Skc. 1099. WHERE SURRTIES BOUND, PRINCIPAL I8 ALs0.—Whenever,
pursuant to the last four sections, a party is bound by a record,
and such party stands in the relation of a surety for another, the
latter is also bound from the time that he has notice of the action
or proceeding, and an opportunity at the surety’s request to join
in the defense.

Skc. 1100. RECORD OF sTATE, T8 EFFECT.—The effect of a judicial
record of a state is the same in the Canal Zone as in the state where
it was made, except that it can only be enforced here by an action
or special proceeding, and except, also, that the authority of a
guardian or committee, or of an executor or administrator, does
not extend beyond the jurisdiction of the government under which
he was invested with his authority.

Sko. 1101. Rrcorp OF A COURT OF ADMIRALTY.—The effect of the
judicial record of a court of admiralty of a foreign country is the
ssame as if it were the record of a court of admiralty of the United

tates.

Sgc. 1102. Errrcr oF A FORRIGN JUDGMENT.—A final judgment of
any other tribunal of a foreign country having jurisdiction, accord-
ing to the laws of such country, to pronounce the judgment, shall
have the same effect as in the country where rendered, and also the
same effect as final judgments rendered in the Canal Zone.

Sgc. 1103. MANNER OF IMPEACHING A RECORD.—Any judicial record
may be impeached by evidence of a want of jurisdiction in the court
or judicial officer, of collusion between the parties, or of fraud in
the party offering the record, in respect to the proceedings.

Sic. 1104, THE JURISDICTION NECESSARY IN A JUDGMENT.—Lhe
jurisdiction sufficient to sustain a record is jurisdiction over the
cause, over the parties, and over the thing, when a specific thing is
the subject of the judgment.

Src. 1105. MANNER OF PROVING OTHER OFFICIAL DoCUMENTS.—Other
official documents may be proved, as follows:

1. Acts of the executive of the Canal Zone, by the records of his
office; and of the United States, by the records of the state depart-
ment of the United States, certified by the heads of those depart-
ments, respectively. They may also be proved by public documents
printed by order of the executive or Congress, or either house thereof.

9. The proceedings of Congress, by the journals of that body,
or either house thereof, or by published statutes or resolutions, or by
copies certified by the clerk or printed by their order.

3. The acts of the executive, or the proceedings of the legislature
of a state, in the same manner.

4. The acts of the executive, or the proceedings of the legislature
of a foreign country, b{ journals published by their authority, or
commonly received in that country as such, or by a copy certified
under the seal of the country or sovereign, or by a recognition
thereof in some public act of xf:ge executive of the United States.

5. Documents of any other class in the Canal Zone, by the original,
or by a copy, certified by the legal keeper thereof.

6.” Documents of any other class in a State, by the original, or by
a copy, certified by the legal keeper thereof, together with the cer-
tificate of the secretary of state, judge of the supreme, superior, or
county court, or mayor of a city of such State, that the copy 18
duly certified by the officer having the legal custody of the original.
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7. Documents of any other class in a foreign country, by the
original, or by a copy, certified by the legal keeper thereof, with a
certificate, under seal, of the country or sovereign, that the document
is a valid and subsisting document of such country, and the copy
is duly certified by the officer having the legal custody of the
original.

8. Documents in the departments of the United States Govern-
ment, by the certificates of the legal custodian thereof.

Sec. 1106. PUBLIC RECORD OF PRIVATE WRITING EVIDENCE—A public
record of a private writing may be proved by the original record,
or by a copy thereof, certified by the legal keeper of the record.

Sro. 1107. ENTRIES IN OFFICIAL BOOKS PRIMA FACIE EVIDENCE.—
Entries in public or other official books or records made in the
performance of his duty by a public officer of the Canal Zone, or
by another person in the performance of a duty specially enjoined by
law, are prima facie evidence of the facts stated therein.

Skc. 1108. JUSTIOE’S JUDGMENT IN STATES, HOW PROVED.—A tran-
script from the record or docket of a justice of the peace of a State,
of a judgment rendered by him, of the proceedings in the action
before the judgment, of the execution and return, if any, subscribed
by the justice and verified in the manner prescribed in the mnext
section is admissible evidence of the facts stated therein.

Sec. 1109. Same.—There must be attached to the transcript a
certificate of the justice that the transcript is in all respects correct,
and that he had jurisdiction of the action, and also a further certifi-
cate of the clerk or prothonotary of the county in which the justice
resided at the time of rendering the judgment, under the seal of the
county, or the seal of the court of common pleas or county court
thereof, certifying that the person subscribing the transcript was,
at the date of the judgment, a justice of the peace in the county, and
that the signature is genuine. Such judgment, proceedings, and
jurisdiction may also be proved by the justice himself, on the
production of his docket, or by a copy of the judgment, and his
oral examination as a witness.

Sgec. 1110, CONTENTS OF OTHER OFFICIAL CERTIFICATES.—Whenever
a copy of a writing is certified for the purpose of evidence, the
certificate must state in substance that the copy is a correct copy
of the original, or of a specified part thereof, as the case may be.
The certificate must be under the official seal of the certifying
officer, if there be any, or if he be the clerk of a court having a seal,
under the seal of such court.

Sro. 1111, PrOVISIONS IN RELATION TO PUBLIC WRITINGS OF STATES
Aarpry To THOSE OF UNrrep States oR Trerrrrories—The provisions
of the preceding sections of this subchapter applicable to the public
writings of a state, are equally applicable to the public writings
of the United States or a Territory of the United States.

Sze. 1112, ExXTriES MADE BY OFFICERS OR BOARDS PRIMA FACIE EVI-
pENCE—An entry made by an officer, or board of officers, or under
the direction and in the presence of either, in the course of official
duty, is prima facie evidence of the facts stated in such entry.

Sec. 1118. Depp wvibexce oF TrRaNsFER—A deed of conveyance
of real property, purporting to have been executed by a proper
officer in pursuance of legal process of the district court, or the
record of such deed, or a certified copy of such record is prima
facie evidence that the property or interest therein deseribed was
thereby conveyed to the grantee named in such deed.
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PRIVATE WRITINGS

Src. 1114. PrIVATE WRITINGS CLASSIFIED.—Private writings are
either: :

1. Sealed; or,

2. Unsealed.

Sec. 1115. Sean periNep.—A seal is a particular sign made to
attest, in the most formal manner, the execution of an instrument.

Sro. 1116. SEAL, WHAT 18, AND HOW MADE—A public seal in the
Canal Zone is a stamp or impression made by a public officer with
an instrument provided by law, to attest the execution of an official
or public document, upon the paper, or upon any substance attached
to the paper, which 1s capable of recelving a visible impression.
A private seal may be made in the same manner by any instrument,
or it may be made by the scroll of a pen, or by writing the word
“geal ” against the signature of the writer. A scroll or other sign,
made in a state or foreign country, and there recognized as a seal,
must be so regarded in the Canal Zone.

Srkc. 1117. Errrcor oF A sean.—There shall be no difference here-
after, in the Canal Zone, between sealed and unsealed writings. A
writing under seal may therefore be changed, or altogether dis-
charged by a writing not under seal.

Sgec. 1118. EXECUTION OF AN INSTRUMENT DEFINED.—The execution
of an instrument is the subscribing and delivering it, with or with-
out aflixing a seal.

Skc. 1119. COMPROMISE OF A DEBT WITHOUT SEAL GOOD.—An agree-
ment, in writing, without a seal, for the compromise or settlement
of a debt, is as obligatory as if a seal were affixed.

Sgo. 1120. SUBSCRIBING WITNESS DEFINED.—A subscribing witness
is one who sees a writing executed or hears it acknowledged, and
at the request of the party thereupon signs his name as a witness.

Skc. 1121. BoOKS, MAPS, AND S0 FORTH, HOW FAR EVIDENCE.—His-
torical works, books of science or art, and published maps or charts,
when made by persons indifferent between the parties, are prima
facie evidence of facts of general notoriety and interest.

SEec. 1122. ORIGINAL WRITING TO BE PRODUCED OR ACCOUNTED FOR.—
The original writing must be produced and proved, except as pro-
vided in sections 1054 and 1106. If it has been lost, proof of the loss
must first be made before evidence can be given of its contents. Upon
such proof being made, together with proof of the due execution of
the writing, its contents may be proved by a copy, or by recital of its
contents in some authentic document, or by the recollection of & wit-
ness, as provided in section 1054.

Sec. 1123. WHEN IN POSSESSION OF ADVERSE PARTY, NOTICE TO BE
arven.—If the writing be in the custody of the adverse party, he
must first have reasonable notice to produce it. If he then fail to do
so, the contents of the writing may be proved as in case of its loss.
But the notice to produce it is not necessary where the writing is
itself a notice, or where it has been wrongfully obtained or withheld
by the adverse party.

Sgc. 1124, WRITINGS CALLED FOR AND INSPECTED MAY BE WITH-
mrLp.—Though a writing called for by one party is produced by the
other, and is thereupon inspected by the party calling for it, he 1s
not obliged to produce it as evidence in the case.

Skc. 1125. WrrtiNe, How PrROVED.—Any writing may be proved
either:

1. By anyone who saw the writing executed ; or, )

2. By evidence of the genuineness of the handwriting of the
maker; or,

3051°—33——T10
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8. By a subscribing witness.

Further proof of. SEc. 1126. OTHER WITNESSES MAY ALso TeSTIFY.—1f the subscribing
witness denies or does not recoflect the execution of the writing, its
execution may still be proved by other evidence.

cohen cvidenceof ex- Qe 1197, WHEN EVIDENCE OF EXECUTION NOT NECESSARY.—Where,
Lowever, evidence is given that the party against whom the writing
is offered has at any time admitted its execution no other evidence of
the execution need be given, when the instrument is one mentioned in
section 1180, or one produced from the custody of the adverse party,
and has been acted upon by him as genuine.

p Proofofhandyriting,  Sge. 1128. KvIDENCE OF HANDWRITING—The handwriting of a

y party familiar. 111 . . N
person may proved ! by any one who believes it to be his, and who
has seen him write, or has seen writings purporting to be his, upon
which he has acted or been charged, and who has thus acquired a
knowledge of his handwriting.

By comparison. Sec. 1129. EVIDENCE OF HANDWRITING BY COMPARISON.—Evidence
respecting the handwriting may also be given by a comparison, made
by the witness or the jury, with writings admitted or treated as
genuine by the party against whom the evidence is offered, or proved
to be genuine to the satisfaction of the judge.

Ancien writings. Sto. 1130. SaME; WHEN WRITING MORE THAN THIRTY YEARS OLD.—
Where a writing is more than thirty years old, the comparisons may
be made with writings purporting to be genuine, and generally
respected and acted upon as such, by persons having an interest in
knowing the fact.

Entries of decedents. - Sgce, 1131. ENTRIES OF DECEDENTS; EVIDENCE IN SPECIFIED CASES.—
The entries and other writings of a decedent, made at or near the
time of the transaction, and in a position to know the facts stated
therein, may be read as prima facie evidence of the facts stated
therein, in the following cases:

Against inferest. 1. When the entry was made against the interest of the person
making it.

Professionaleapacity. 2, When it was made in a professional capacity and in the ordinary

course of professional conduct.

o beformance ofe- 3, When it was made in the performance of a duty specially
enjoined by law.
Copies of entries. Sre. 1182, Copreg OF ENTRIES ALSO ALLOWED~—When an entry is

repeated in the regular course of business, one being copied from
another at or near the time of the transaction, all the entrieg are
equally regarded as orviginals,

ot ofprivate wilt-  Sge. 1133, PRIVATE WRITINGS, HOW rrovEp—Every private writing,

= except last wills and testaments, may be acknowledged or proved
Post, p. 1163, and certified in the manner provided in chapter 22 of the Civil

Code, and the certificate of such acknowledgement or proof is prima
facie evidence of the execution of the writing, in the same manner
as if it were a conveyance of real property.

poicmoval of public  Sge. 1134, Ruarovar oF pupLIc xecorps.—The record of a convey-
ance of real property, or any other record, a transeript of which
is admissible 1 evidence, must not be removed from the office where
it ig kept, except upon the order of a court, in cases where the inspee-
tion of the record is shown to be essential to the just determination
of the cause or proceeding pending, or where the court is held in
the same building with such office.

m;nsriér‘gm;gge%;}\?g: Sec. 1135, INsTRUMEXNT CONVEYING OR AFFECTING REAL PROPERTY

missible. " ATAY BE READ IN EVIDENCE—Ivery instrument conveying or affecting
real property, acknowledged or proved and certified, as provided
in the Civil Code, may together with the certificate of acknowledg-

1 #e in original
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ment or proof, be read in evidence in an action or proceeding, with-
out further proof; also, the original record of such conveyance or
instrument thus acknowledged or proved, or a certified copy of the
record of such conveyance or instrument thus acknowledged or
proved, may be read in evidence, with the like effect as the original
instrument, without further proof.

MATERIAL OBJECTS PRESENTED TO THE SENSES OTHER THAN WRITINGS

Sro. 1136, MaTERIAL OoBIECTS.—Whenever an object, cognizable by
the senses, has such a relation to the fact in dispute as to afiord
reasonable grounds of belief respecting it, or to make an item in
the sum of the evidence, such object may be exhibited to the jury, or
its existence, situation, and character may be proved by witnesses.
The admission of such evidence must be regulated by the sound
discretion of the court.

INDIRECT EVIDENCE; INFERENCES AND PRESUMPTIONS

Sgc. 1137. INDIRECT EVIDENCE crasstrrED.—Indirect evidence is of u

two kinds:

1. Inferences; and,

2. Presumptions.

Sgc. 1138. INFErENCE DEFINED.—AN inference is a deduction
which the reason of the jury makes from the facts proved, without
an express direction of law to that effect.

Sgc. 1139, PrusuMPTION DEFINED.—A presumption is a deduction
which the law expressly directs to be made from particular facts.

Sgc. 1140. WHEN AN INFERENCE ARISEs.—An inference must be
founded :

1. On a fact legally proved; and,

9. On such a deduction from that fact as is warranted by a con-
sideration of the usual propensities or passions of men, the particular
propensities or passions of the person whose act is in question, the
course of business, or the course of nature.

Sgc. 1141. PRESUMPTIONS MAY BE CONTROVERTED, WHEN.—A pre-
sumption (unless declared by law to be conclusive) ma be contro-
verted by other evidence, direct or indirect; but unless so con-
troverted the jury are bound to find according to the presumption.

Sgc. 1149. SPECIFICATION OF CONCLUSIVE PRESUMPTIONS.—Lhe fol-

lowing presumptions, and no others, are deemed conclusive :

1. A malicious and guilty intent, from the deliberate commission
of an unlawful act, for the purpose of injuring another;

9. The truth of the facts recited, from the recital in a written
instrument between the parties thereto, or their successors in inter-
est by a subsequent title; but this rule does not apply to the recital
of a consideration;

3. Whenever a party has, by his own declaration, act, or omission,
intentionally and deliberately led another to believe a particular
thing true and to act upon such belief, he can not, in any litigation
grisi?g out of such declaration, act, or omission, be permitted to

alsify it}

4. X tenant is not permitted to deny the title of his landlord at
the time of the commencement of the relation;

5. The issue of a wife cohabiting with her husband, who is not
impotent, is indisputably presumed to be legitimate;

6. The judgment or order of a court, when declared by this code
to be conclusive; but such judgment or order must be alleged in the
pleadings if there be an opportunity to do so; if there be no such
opportunity, the judgment or order may be used as evidence;
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7. Any other presumption which, by statute, is expressly made
conclusive.

Sgc. 1143. ALL OTHER PRESUMPTIONS MAY BE CONTROVERTED.—AIlL
other presumptions are satisfactory, if uncontradicted. They are
denominated disputable presumptions, and may be controverted by
other evidence. The following are of that kind:

1. That a person is innocent of crime or wrong;

9. That an unlawful act was done with an unlawful intent;

3. That a person intends the ordinary consequence of his voluntary
act;

4, That a person takes ordinary care of his own concerns; )

5. That evidence willfully suppressed would be adverse if
produced ; . .

6. That higher evidence would be adverse from inferior being
produced ;

7. That money paid by one to another was due to the latter;

8. That a thing delivered by one to another belonged to the latter;

9. That an obligation delivered up to the debtor has been paid;

10. That former rent or installments have been paid when a
receipt for latter is produced ;

11. That things which a person possesses are owned by him;

12. That a person is the owner of property from exercising acts
of ownership over it, or from common reputation of his ownership;

18. That a person in possession of an order on himself for the
payment of money, or the delivery of a thing, has paid the money
or delivered the thing accordingly;

14. That a person acting in a public office was regularly appointed
to it; V

15. That official duty has been regularly performed;

16. That a court or judge, acting as such, whether in the Canal
Zone or any state or country, was acting in the lawful exercise of his
jurisdiction ;

17. That a judicial record, when not conclusive, does still correctly
determine or set forth the rights of the parties;

18. That all matters within an issue were laid before the jury and
passed upon by them;

19. That private transactions have been fair and regular;

20. That the ordinary course of business has been followed ;

21. That a promissory note or bill of exchange was given or
indorsed for a suflicient consideration;

22. That an indorsement of a negotiable promissory note or bill
ﬁfuexclmnge was made at the time and place of making the note or

ill s

23. That a writing is truly dated;

24. That a letter duly directed and mailed was received in the
regular course of the mail;

25. Identity of person from identity of name;

26. That a person not heard from in seven years is dead;

27. That acquiescence followed from a belief that the thing
acquiesced in was conformable to the right or fact:

28. That things have happened according to the ordinary course of
nature and ordinary habits of life;

29. That persons acting as copartners have entered into a contract
of copartnership;

30. That a man and woman deporting themselves as husband and
wife have entered into a lawful contract of marriage;

81. That a child born in lawful wedlock is legitimate;
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32. That a thing once proved to exist continues as long as is
usual with things of that nature;

33, That the law has been obeyed;

34. That a document or writing more than thirty years old is
genuine, when the same has been since generally acted upon as
genuine, by persons having an interest in the question, and its
custody has been satisfactorily explained;

85. That a printed and published book, purporting to be printed
or published by public authority, was so printed or published;

36. That a printed and published booﬂ, purporting to contain
reports of cases adjudged in the tribunals of the state or country
where the book is published, contains correct reports of such cases;

87. That a trustee or other person, whose duty it was to convey
real property to a particular person, has actually conveyed to him
when such presumption is necessary to perfect the title of such
person or his successor in interest;

38. That there was a good and sufficient consideration for a
written contract;

39. When two persons perish in the same calamity, such as a wreck
a battle, or a conflagration, and it is not shown who died first, and
there are no particular circumstances from which it can be inferred,
survivorship is presumed from the probabilities resulting from the
strength, age, and sex, according to the following rules:

First. If both of those who have perished were under the age of
fifteen years, the older is presumed to have survived ;

Second. If both were above the age of sixty, the younger is

resumed to have survived;

Third. If one be under fifteen and the other above sixty, the
former is presumed to have survived;

Fourth. If both be over fifteen and under sixty, and the sexes be
different, the male is presumed to have survived; if the sexes be
the same, then the older;

Fifth. If one be under fifteen, or over sixty, and the other between
those ages, the latter is presumed to have survived.

INDISPENSABLE EVIDENCE

Sme. 1144, TNDISPENSABLE EVIDENCE, WHAT.—The law makes cer-
tain evidence necessary to the validity of particular acts, or the
proof of particular facts. -

Sgc. 1145. To PROVE PERJURY AND TREASON, MORE THAN ONE
WITNESS REQUIRED.—Perjury and treason must be proved by testi-
mony of more than one witness. Treason by the testimony of two
witnesses to the same overt act; and perjury by the testimony of
two witnesses, or one witness and corroborating circumstances.

Sgc. 1146, WL 10 BE IN WRITING.—A last will and testament,
except a nuncupative will, is invalid, unless it be in writing and
executed with such formalities as are required by law. When,
therefore, such a will is to be shown, the instrument itself must
be produced, or secondary evidence of its contents be given.

Sgc. 1147. Wi, HoOw REVOKED.—A written will can not be
revoked or altered otherwise than as provided in the Civil Code.

Sgc. 1148, TRANSFER OF REAL PROPERTY TO BE IN wrrTing.—No
estate or interest in real property, other than for leases for a term
not exceeding one year, nor any trust or power over or concerning
it, or in any manner relating thereto, can be created, granted,
assigned, surrendered, or declared, otherwise than by operation of

law, or a conveyance or other instrument in writing, subscribed by
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the party creating, granting, assigning, surrendering, or declaring
the same, or by his lawful agent thereunto authorized by writing.

Sec. 1149. LAST SECTION NOT TO EXTEND TO CERTAIN CASES.—Lhe
preceding section must not be construed to affect the power of a
testator in the disposition of his real property by a last will and
testament, nor to prevent any trust from arising or being extin-
guished by implication or operation of law, nor to abridge the
power of any court to compel the specific performance of an agree-
ment, in case of part performance thereof.

Skc. 1150. AGREEMENT NOT IN WRITING, WHEN INVALID.—In the
following cases the agreement is invalid, unless the same or some
note or memorandum thereof be in writing, and subscribed by the
party charged, or by his agent. Evidence, therefore, of the agree-
ment, can not be received without the writing or secondary evidence
of its contents:

1. An agreement that by its terms is not to be performed within
a year from the making thereof;

2. A special promise to answer for the debt, default, or miscarriage
of another, except in the cases provided for in section 1265 of the
Civil Code;

3. An agreement made upon consideration of marriage other than
a mutual promise to marry;

4. A contract to sell or a sale of any goods or choses in action of
the value of $50 or upwards, unless the buyer accepts part of the
goods or choses in action so contracted to be sold or sold, and actually
receives the same, or gives something in earnest to bind the contract,
or in part payment;

5. An agreement for the leasing for a longer period than one year,
or for the sale of real property, or of an interest therein; and such
agreement, if made by an agent of the party sought to be charged,
is invalid, unless the authority of the agent 1s in writing, subseribed
by the party sought to be charged;

6. An agreement authorizing or employing an agent or broker
to purchase or sell real estate for compensation or a commission;

7. An agreement which by its terms is not to be performed during
the lifetime of the promisor, or an agreement to devise or bequeath
any property, or to make any provision for any person by will.

See, 1151, REPRESENTATION OF CREDIT BY WRITING.—No evidence is
admissible to charge a person upon a representation as to the credit
of a third person, unless such representation, or some memorandum
thereof, be in writing, and either subscribed by or in the handwriting
of the party to be charged.

CONCLUSIVE OR UNANSWERABLE EVIDENCE

Sro. 1152. CoNCLUSIVE OR UNANSWERABLE EVIDENCE.—No evidence
is by law made conclusive or unanswerable, unless so declared by
this code.

PRODUCTION OF EVIDENCE
BY WHOM TO BE PRODUCED

Sec. 1158. EvIDENCE TO BE PRODUCED BY wHOM.— The party holding
the affirmative of the issue must produce the evidence to prove it;
therefore, the burden of proof lies on the party who would be
defeated if no evidence were given on either side.

Sec. 1154. WRITING ALTERED, WHO TO EXPLATN.—The party pro-
ducing a writing as genuine which has been altered, or appears to
have been altered, after its execution, in a part material to the ques-
tion in dispute, must account for the appearance or alteration. He
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may show that the alteration was made by another, without his con-
currence, or was made with the consent of the parties affected by it,
or otherwise properly or innocently made, or that the alteration did
not change the meaning or language of the instrument. If he do
that, he may give the writing in evidence, but not otherwise.

MEANS OF PRODUCTION

Src. 1155. SUBPENA FOR WITNESS DEFINED.—Lhe process by which
the attendance of a witness is required is a subpeena. It is a writ
or order directed ®o a person and requiring his attendance at a
Earticular time and place to testify as a witness. It may also require

im to bring with him any books, documents, or other things under
his control which he is bound by law to produce in evidence.

Skc. 1156. SuBP®NA, HOW I8SUED.—A sugpoena is issued as follows:

1. To require attendance before a court, or at the trial of an
issue therein, or upon the taking of a deposition in an action or
proceeding pending therein, it is issued by the clerk of the court in
which the action or proceeding is pending, under the seal of the
court, or if there is no clerk or seal then by the judge or magistrate
of such court;

2. To require attendance before a commissioner appointed to take
testimony by a court of a foreign country, or of the United States,
or of any Ssz:a,te in the United States, before any officer or officers
empowered by the laws of the United States to take testimony, it
may be issued by the clerk of the district court in the division in
which the witness is to be examined, under the seal of such court;

8. To require attendance out of court, in cases not provided for
in subdivision one, before a judge, magistrate, or other officer au-
thorized to administer oaths or take testimony in any matter under
the laws of the Canal Zone, it is issued by the judge, magistrate, or
other officer before whom the attendance 1s required.

If the subpceena is issued to require attendance before a court, or
at the trial of an issue therein, it is issued by the clerk, as of course,
upon the application of the party desiring it. If it is issued to
require attendance before a commissioner or other officer upon the
taking of a deposition, it must be issued by the clerk of the district
court in the division wherein the attendance is required upon the
order of such court or of the judge thereof, which order may be
made ex parte.

Skc. 1157. SuBpeNA, Bow sErvED.—The service of a subpeens is
made by showing the original and delivering a copy, or & ticket con-
taining its substance, to the witness personally, giving or offering
to him at the same time, if demanded by him, the fees to which he
is entitled for travel to the place designated, and one day’s attend-
ance there. The service must be made so as to allow the witness
a reasonable time for preparation and travel to the place of attend-
ance. Such service may be made by any person.

Skc. 1158. How, mr WITNESS BE CONCEALED.—If & witness is con-
cealed in a building or vessel, so as to prevent the service of a
subpena upon him, any court, judge, or magistrate or any officer
issuing the subpoena may, upon proo% by affidavit of the concealment,
and of the materiality of the witness, make an order that the marshal
or constable serve the subpcena; and the marshal or constable must
serve it accordingly, and for that purpose may break into the build-
ing or vessel where the witness is concealed.

%EC. 1159. PERSON PRESENT COMPELLED TO TESTIFY.—A person pres-
ent in court, or before a judicial officer, may be required to testify
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in the same manner as if he were in attendance upon a subpcena
issued by such court or officer.

Skc. 1160. DISOBEDIENCE TO SUBP®ENA, HOW PUNISHED.—Disobedi-
ence to a subpeena, or a refusal to be sworn, or to answer as a witness,
or to subscribe an affidavit or deposition when required, may be
punished as a contempt by the court issuing the subpcena. When
the subpoena, in any such case, requires the attendance of the witness
before an officer or commissioner out of court, it is the duty of such
officer or commissioner to report any such disobedience or refusal
to the court issuing the subpeena; and the witnegs must not be pun-
ished for any refusal to answer a question or to subscribe an affidavit
or deposition, unless, after a hearing upon notice, the court orders
him to so answer or subscribe and then only for disobedience to such
order. Any judge, magistrate, or other officer mentioned in sub-
division three of section 1156, may report any such disobedience or
refusal to the district court for the division in which such attendance
was required; and such court thereupon has power, upon notice, to
order the witness to perform the omitted act, and any refusal or
neglect to comply with such order may be punished as a contempt
of such court.

Sec. 1161. ForFerrure THEREFOR—A witness disobeying a sub-
peena also forfeits to the party aggrieved the sum of $100, and all
damages which he may sustain by the failure of the witness to
attend, which forfeiture and damages may be recovered in a civil
action,

Sec. 1162. WARRANT MAY ISSUE TO BRING WITNESS, WHEN.—In case
of failure of a witness to attend, the court or officer issuing the
subpeena, upon proof of the service thereof, and of the failure of
the witness, may issue a warrant to the marshal or constable to
arrest the witness and bring him before the court or officer where
his attendance was required.

Skc. 1168. CoNTENTS OF WARRANT.—Every warrant of commitment,
issued by a court or officer pursnant to sections 1155 to 1165, must
specify therein, particularly, the cause of the commitment, and if
it be for refusing to answer a question, such question must be stated
in the warrant, And every warrant to arrest or commit a witness,
pursuant to said sections, must be executed in the same manner as
process issued by the distriet court,

Sec. 1164, Tr wrrNess BE A PRISONER, HOW BROUGHT.~—IT the witness
be a prisoner, confined in a jail or prison within the Canal Zone, an
order for hiy examination in the prison upon deposition, or for his
temporary removal and production before a court or officer, for the
purpose of being orally examined, may be made as follows:

1. By the court itself in which the action or special proceeding is
pending, unless it be a magistrate’s court.

2. By the judge of the district court if the action or proceeding is
pending before a magistrate’s court, or before a judge or other person
out of court.

See. 1165. Ox wiose motioN.—Such order can only be made on
the motion of a party, upon affidavit showing the nature of the

action or proceeding, the testimony expected from the witness, and
its materiality.

MODE OF TAKING THE TESTIMONY OF WITNESSES

Szc. 1167, TESTIMONY, IN WHAT MODE TAKEN.—The testimony of
witnesses is taken in three modes:
1. By affidavit;
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2. By deposition;

3. By oral examination,

_Skc. 1168. Arrmavir peFINeD.—An affidavit is a written declara-
tion under oath, made without notice to the adverse party.

_ SEc. 1169. DEPoSITION pEFINED.—A deposition is a written declara-
tion, under oath, made upon notice to the adverse party, for the
purpose of enabling him to attend and cross-examine. In all actions
and proceedings where the default of the defendant has been duly
entered, and in all proceedings to obtain letters of administration,
or for the probate of wills and the issuance of letters testamentary
thereon, where, after due and legal notice, those entitled to contest
the application have failed to appear, the entry of said defaults,
and the failure of said persons to appear after notice, shall be deemed
to be a waliver of the right to any further notice of any application
or proceeding to take testimony by deposition in such action or
proceeding.

Sgo. 1170. ORAL EXAMINATION DEFINED.—AN oral examination is
an examination in presence of the jury or tribunal which is to decide
the fact or act upon it, the testimony being heard by the jury or
tribunal from the lips of the witness.

Sgo. 1171. DEPOSITION DEFINED; HOW TAKEN.—Depositions must be
taken in the form of question and answer. The words of the witness
must be written down, in the presence of the witness, by the officer
taking the deposition, or by some disinterested person appointed by
him. It may be taken down in shorthand, in which case it must
be transcribed into longhand by the person who took it down. When
completed, it must be carefully read to or by the witness and cor-
rected by him in any particular, if desired, by writing or causing
his corrections to be written in the body or margin of or at the bottom
of the deposition, and must then be subscribed by the witness. The
officer before whom the deposition is taken must write his initials
near said corrections. If the parties agree in writing to any other
mode, the mode so agreed upon must be followed.

AFFIDAVITS

SEo. 1172. AFFIDAVITS AND DEPOSITIONS ; FOR WHAT PURPOSES USED.—
An afidavit may be used to verify a pleading or a paper in a special
proceeding, to prove the service of a summons, notice, or other paper
in an action or special proceeding, to obtain a provisional remedy,
the examination of a witness, or a stay of proceedings, or upon a
motion, and in any other case expressly permitted by some other
provision of this code.

Sgc. 1173. EVIDENCGE OF PUBLICATION, wHAT.—Evidence of the
publication of a document or notice required by law, or by an order
of a court or judge, to be published in a newspaper, ma be given
by the affidavit of the printer of the newspaper, or his foreman or
principal clerk, annexed to a copy of the document or notice,
specifying the times when, and the paper in which, the publication
was made.

Sro, 1174. Fruine EvIDENCE oF puBLicaTioN.—If such affidavit be
made in an action or special proceeding pending in a court, it may
be filed with the court or the clerk thereof. The original affidavit,
or a copy thereof, certified by the judge of the court or clerk having
it in custody, is prima facie evidence of the facts stated therein.

Sgc. 1175. AFFIDAVITS TO BE USED IN THE CANAL ZONE, BEFORE WHOM
may b5 TAKEN.—AnD affidavit to be used before any court, judge, or
officer of the Canal Zone may be taken before any officer authorized
to administer oaths.
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Sgo. 1176. AFFIDAVIT OUT OF ZONE, HOW TAKEN.—An affidavit taken
in a State of the United States, to be used in the Canal Zone, may
be taken before a commissioner appointed by the Governor of the
Panama Canal to take affidavits and depositions in such State, or
before any notary public in a State, or before any judge or clerk
of a court of record having a seal.

Src. 1177. Ir MADE IN A FOREIGN COUNTRY, BEFORE WHOM TAKEN.—
An affidavit taken in a foreign country to be used in the Canal Zone,
may be taken before an ambassador, minister, consul, vice-consul,
or consular agent of the United States, or before any judge of a
court of record having a seal in such foreign country.

Skc. 1178. CERTIFICATE OF THE CLERK, IF TAKEN BEFORE A JUDGE OF A
COURT OUT OF THE zoNE—When an affidavit is taken before a judge
of a court in a state, or in a foreign country, the genuineness of the
signature of the judge, the existence of the court, and the fact that
such judge is a member thereof, must be certified by the clerk of
the court, under the seal thereof.

DEPOSITIONS IN GENERAL

Sec. 1179. DrrosrrioNs, wHeN UsED.—In all cases other than those
mentioned in section 1172, where a written declaration under oath
is used, it must be a deposition as prescribed by this code.

Sec. 1180. TESTIMONY OF A WITNESS OUT OF THE ZONE, WHEN
TaxEN.—The testimony of a witness out of the Canal Zone may be
taken by deposition in the following cases:

1st. In an action, at any time after the service of summons, or
the appearance of the defendant.

2d. In a special proceeding, any time after a question of fact
has arigen therein.

3d. Where default has been made by any or all of the defendants.

Sec. 1181, DEPoSITIONS IN THE ZONE, WHEN TAKEN.—The testimony
of a witness in the Canal Zone may be taken by deposition in an
action at any time after the serviee of the summons or the appear-
anee of the defendant, and in a special proceeding after a question
of fact has arisen therein, in the following eases: ‘

1. When the witness is a party to the aetion or proceeding or an
officer or member of a corporation which is a party to the action or
proveeding, or o person for whose immediate benefit the action or
proceeding is proseeuted or defended

2. When the witness resides out of the subdivision in which his
testimony is to be used;

8. When the witness is about to leave the subdivision where the
action is to be fried, and will probably continue abzeut when the tes-
timony is required:

4. When the wituess, otherwise liable to attend the trial, is
nevertheless too infirm to attend; ’

5. When the testimony is requived upon a motion, or in any other
case where the oral examination of the witness is not required;

6. When the witness is the only one who can establish facis or a
fact material to the issue: Provided, That the deposition of such
witness shall not be used if his presence can be procured at the time
of the trial of the cause.

See, 1152, DEPOSITION MAY BE READ IN EVIDENCE BY EITHER PARTY.—
A deposition taken and returned, as provided in seetions 1167 to
1190, may, except as provided in section 1192, be read in evidence by
either party at any siage of the action or proceeding in which it
was taken, or in any other action or proceeding between the same
parties or their privies or sueeessors in interest upon the same sub-
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ject, and is then deemed the evidence of the party reading it; but
the court may exclude the same, if it appears that the taking thereof
was in any material respect unfair.

Skc. 1183. CourT MAY ORDER DEPOSITION IF ADVERSE PARTY IN
peFaULT—If an adverse party is in default for not appearing and
answering within the time allowed by law or the court, or if, in a
special proceeding, some or all of the parties interested have not
appeared, the court may authorize a deposition to be taken without
the service of any affidavit upon, or the giving of any notice to,
the party so in default or not appearing, or may provide that notice
be given to him in such mode as to the court may seem proper.

MANNER OF TAKING DEPOSITIONS OUT OF THE CANAL ZONE

Src. 1184. DEPORITION OF WITNESSES OUT OF ZONE, HOW TAKEN.—
The deposition of a witness out of the Canal Zone may be taken
upon a commission issued from the court under the seal of the court,
upon an order of the court, or the judge or a magistrate thereof, on
the application of either party, upon five days’ previous notice to
the other. If the court is a magistrate’s court, the commission must
have attached to it a certificate of the clerk of the district court for
the division in which such magistrate’s court is held, under the seal
of such district court, to the effect that the person issuing the same
was an acting magistrate at the date of the commission. If issued to
any place within the United States, it may be directed to a person
agreed upon by the parties, or if they do not agree, to any notary
publie, judge or justice of the peace or commissioner selected by the
court or judge or justice issuing it. If issued to any country out
of the Unite§ States, it may be directed to a minister, ambassador,
consul, vice-consul, or consular agent of the United States, or judge
of a court of record in such country, or to any person agreed upon
by the parties.

Sgc. 1185. PROPER INTERROGATORIES MAY BE PREPARED, OR MAY BE
WAIVED BY THE PARTIES.—The party moving for the commission must,
unless it is waived by the other party, attach to the notice of the
motion the interrogatories upon which he desires it to be taken. On
the hearing of the motion, the other party must propose such cross-
interrogatories as he may desire. If the parties do not agree as to
the form of the interrogatories, the court must settle their form,
but such agreement or settlement does mot preclude either party,
when the deposition is offered in evidence, from interposing any
objection to any interrogatory except as to the form thereof. The
settlement of interrogatories may be had at the time of the hegnn%of
the motion, or at any other time which the court may agpomt; ut
the moving party must, if he request it, be allowed two days within
which to propose such redirect interrogatories as the cross-interroga-
tories proposed render proper. When agreed upon or settled, the
interrogatories must be annexed to the comimission; or, when the
parties agree to that mode, or the court on the application of either
party, after a hearing had upon two days’ notice to the opposite
party, so directs, the examination must be without written inter-
rogatories. :

Sge. 1186. DEPOSITION OF NONRESIDENT WITNESS UPON ORAL INTER-
ROGATORIES.—When a party shall desire to take the evidence of a non-
resident witness, to be used in any cause pending in the Canal Zone,
the party desiring the same (or where notice shall have been given
that a commission to take the testimony of a nonresident witness will
be applied for, the opposite party, upon giving the other three days’
notice in writing of his election so to do), may have a commission
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directed in the same manner as provided in section 1184, to take such
evidence, upon interrogatories to be propounded to the witness
orally; upon the taking of which each party may appear before the
cominission, in person or by attorney, and interrogate the witness.

The party desiring such testimony shall give to the other the fol-
lowing notice of the time and place of taking the same, to wit: Ten
days, and one day in addition thereto (Sundays included) for every
three hundred miles’ travel from the place of holding the court to
the place where such deposition is to be taken.

Fres Axp miLeace.—When a party to a suit shall give the opposite
party notice to take a deposition upon oral interrogatories, and shall
fail to take the same accordingly, unless such failure be on account
of the nonattendance of the witness, not occasioned by the fault of
the party giving the notice, or some other unavoidable cause, the
party notified, if he shall attend himself or by attorney, agreeably
to the notice, shall be entitled to $2 per day for each day he may
attend under such notice, and to 6 cents per mile for every mile that
he shall necessarily travel in going to and returning from the place
designated to take the deposition, to be allowed by the court where
the suit is pending and for which execution may issue.

Sec. 1187. AUTHORITY OF COMMISSIONER.—The commission must
authorize the commissioner to administer an oath to the witness and
io take his deposition in answer to the interrogatories, or when the
examination is to be without interrogatories, in respect to the question
in dispute, and to certify the deposition to the court, in a sealed
envelope, directed to the clerk, if there be one, and if not, to the
judge thereof, and forward to him by mail or other usual channel
of conveyance.

Sec, 1188. TRIAL, WHEN POSTPONED FOR REASON OF NONRETURN OF
coMMIssION.—A trial or other proceeding must not be postponed by
reason of a commission not returned, except upon evidence, satis-
factory to the court, that the testimony of the witness is necessary,
and that proper diligence has been used to obtain it.

Buc. 1189, DrrosrrioN, sy weom usep.—The deposition mentioned
in sections 1184 to 1190 may be used by either party on the trial or
other proceeding, against any other party giving or receiving the
notice, subjeet to all just exceptions,

See, 1190, NoTick DISPENSED WITH WHEN WITNESS RESIDES OUT OF
z0NE~In all cases where service of summons has been had by pub-
lication as provided by law and after default has been duly entered,
and it appears by affidavit that the residence of a party to the action
is unknown and the witness resides out of the Canal Zone, then in
such cases the notice provided for in sections 1184 to 1190 shall be
dispensed with.

MANNER OF TAKING DEPOSITIONS IN THE CANAL ZONE

Sec. 1191. DEPOSITIONS MAY BE TAKEN BEFORE A JUDGE, AND SO
FORTH, UPON NOTICE TO THE ADVERSE PARTY.—Kither party may have
the deposition taken of a witness in the Canal Zone, in either of the
cases mentioned in section 1181, before a judge, magistrate, or other
officer authiorized to administer oaths, on serving upon the adverse
party previcus notice of the time and place of examination, together
with a copy of an affidavit, showing that the case is within that
section. Such notice must be at least five days, unless, for a cause
shown, a judge, by order, prescribe a shorter time. When a shorter
time is prescribed, a copy of the order must be served with the
notice.
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Skc. 1192. MANNER OF 'TAKING DEPOSITIONS ; MAY BE USED BY EITHER
PARTY ON THE TrIAL.—Kither party may attend the examination and
put such questions, direct and cross, as may be proper. The deposi-
tion, when completed, must be carefully read to or by the witness
and corrected by him in any particular, if desired; it must then be
subscribed by the witness, certified by the judge or officer taking
the deposition, inclosed in an envelope or wrapper, sealed, and
directed to the clerk of the court in which the action is pending
or to such person as the parties in writing may agree upon, an
either delivered by the judge or officer to the clerk or such persen,
or transmitted through the mail or by some safe private oppor-
tunity; and thereupon such deposition may be used by either party
upon the trial or other proceeding against any party giving or
receiving the notice, subject to all legal exceptions; but if the parties
attend at the examination, no objection to the form of an interroga-
tory shall be made at the trial, unless the same was stated at the
time of the examination. If the deposition be taken under subdi-
visions two, three, and four, of section 1181, proof must be made
at the trial that the witness continues absent or infirm, or is dead.
The deposition thus taken may be also read in case of the death of
the witness.

Sec. 1193. DEPOSITION IN THE ZONE TO BE USED IN STATES-—Any
party to an action or special proceeding in a court or before a judge
of a state, may obtain the testimony of a witness residing in the
Canal Zone, to be used in such action or proceeding, in the cases
mentioned in the next two sections.

Sgc. 1194. How TO PROCURE WITNESS UPON coMMissIoN.—If & com-
mission to take such testimony has been issued by the court before
which such action or proceeding is pending, or by a judge thereof,
on exhibiting the commission to the division of the district court in
which the witness resides, with an affidavit showing the materiality
of his testimony, such court may issue a subpcna to the witness,
requiring him to appear and testify before the commissioner named
in the commission, at a specified time and place within such division.

Sgc. 1195. COMPELLING THE WITNESSES TO APPEAR AND TESTIFY.—
Whenever any mandate, writ, or commission is issued out of any
court of record in any State, Territory, District, or foreign juris-
diction, or whenever, upon notice or agreement, it is required to
take the testimony of a witness or witnesses in the Canal Zone,
witnesses may be compelled to appear and testify in the same
manner and by the same process and proceeding as may be employed
for the purpose of taking testimony in proceedings pending in the
Canal Zone. L

Skc. 1196. How, 1 CoMMISSION NOT 18SUED.—If a commission has
not been issued, and it apgears to the district judge, or to & magis-
trate, by affidavit satisfactbry to him: ) .

1. That the testimony of the witness is material to either party,
and that he resides in the division or subdivision in which such
judge or magistrate holds office; .

9. That & commission to take the testimony of such witness has
not been issued; .

3. That, according to the law of the State where the action or
special proceeding is pending, the deposition of a witness taken
under such circumstances, and before such judge or magistrate, will
be received in the action or proceeding; ]

He must issue his subpena requiring the witness to appear and
testify before him at a specified time and place.

Spe. 1197. DEPOSITION, HOW TAREN.—Upon the appearance of the
witness, the judge or magistrate must cause his testimony to be taken
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in writing, and must certify and transmit the same to the court or
judge before whom the action or proceeding is pending, in such
manner as the law of that state requires.

GENERAL RULES OF EXAMINATION

Sgo. 1198. OrpER OF PROOF, How REGULATED.—The order of proof
must be regulated by the sound discretion of the court. Ordinarily,
the party beginning the case must exhaust his evidence before the
other party begins.

Sro. 1199. WHAT WITNESSES MAY BE EXCLUDED.—If either party
requires it, the judge may exclude from the court-room any witness
of the adverse party not at the time under examination, so that he
may not hear the testimony of other witnesses; but a party to the
action or proceeding can not be so excluded; and if a corporation
is a party thereto, it is entitled to the presence of one of its officers,
to be designated by its attorney.

Src. 1200. COURT MAY CONTROL MODE OF INTERROGATION.—The
court must exercise a reasonable control over the mode of interro-
gation, so as to make it as rapid, as distinct, as little annoying to
the witness, and as effective for the extraction of the truth, as may
be; but subject to this rule, the parties may put such pertinent and
legal questions as they see fit. The court, however, may stop the
production of further evidence upon any particular point when the
evidence upon it is already so full as to preclude reasonable doubt.

Sec. 1201.—DiRECT EXAMINATION AND CROSS-EXAMINATION DE-
rinep—The examination of a witness by the party producing him
is denominated the direct examination; the examination of the same
witness, upon the same matter, by the adverse party, the cross-exam-
ination. The direct examination must be completed before the
cross-examination begins, unless the court otherwise direct.

Sec. 1202. LEADING QUESTION DEFINED.—A question which sug-
gests to the witness the answer which the examining party desires,
is denominated a leading or suggestive question. On a direct exam-
ination, leading questions are not allowed, except in the sound discre-
tion of the court, under special circumstances, making it appear that
the interests of justice require it.

See. 1208, WIEN WITNESS MAY RUFRESH MEMORY FROM NOTES~—A
witness is allowed to refresh his memory respecting a fact, by any-
thing written by himself, or under his direction, at the time when
the fact occurred, or immediately thereafter, or at any other time
when the fact was fresh in his memory, and he knew that the same
was correctly stated in the writing. But in such a case the writing
must be produced, and may be seen by the adverse party, who may,
if he choose, cross-examine the witness upon it, and may read it to
the jury. So, also, a witness may testify from such a writing, though
he retain no recollection of the particular facts, but such evidence
must be received with caution.

Spo. 1204, CROSS-EXAMINATION, As TO WHAT—Lhe opposite party
may cross-examine the witness as to any facts stated in his direct
examination or connected therewith, and in so doing may put lead-
ing questions, but if he examine him as to other matters, such exam-
ination is to be subject to the same rules as a direct examination.

Sgc. 1205, PARTY PRODUCING WITNESS, HOW FAR MAY IMPEACH HIS
crEpir—The party producing a witness is not allowed to impeach
his credit by evidence of bad character, but he may contradict him
by other evidence, and may also show that he has made at other times
statements inconsistent with his present testimony, as provided in
section 1208,
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Sec. 1206. WITNESS, HOW EXAMINED; WHEN REEXAMINED.—A wit-
ness once examined can not be reexamined as to the same matter
without leave of the court, but he may be reexamined as to any new
matter upon which he has been examined by the adverse party. And
after the examinations on both sides are once concluded, the witness
can not be recalled without leave of the court. Leave is granted or
withheld, in the exercise of a sound discretion.

Sec. 1207. How rMpracHED.—A witness may be impeached by the
party against whom he was called, by contradictory evidence or by
evidence that his general reputation for truth, honesty, or integrity
is bad, but not by evidence of particular wrongful acts, except that
it may be shown by the examination of the witness, or the record
of the judgment, that he had been convicted of a felony.

Sec. 1208. SamME—A witness may also be impeached by evidence
that he has made, at other times, statements inconsistent, with his
present testimony; but before this can be done the statements must
be related to him, with the circumstances of times, places, and per-
sons present, and he must be asked whether he made such state-
ments, and if so, allowed to explain them. If the statements be in
writing, they must be shown to the witness before any question is
put to him concerning them.

Skc. 1209. EVIDENCE OF GOOD CHARACTER, WHEN ALLOWED.—EvVi- 4

dence of the good character of a party is not admissible in a civil
action, nor ofg a witness in any action, until the character of such
party or witness has been impeached, or unless the issue involves his
character.

Sec. 1210. WrITING SHOWN TO WITNESS MAY BE INSPECTED BY
ADVERSE PARTY.— W henever a writing is shown to a witness, it may
be inspected by the opposite party, and no question must be put to
the witness concerning a writing until it has been so shown to him.

Skc. 1211. EXAMINATION OF ADVERSE PARTY.—A party to the record
of any civil action or proceeding or a person for whose immediate
benefit such action or proceeding is prosecuted or defended, or the
directors, officers, superintendent or managing agent of any cor-
poration which is a party to the record, may be examined by the
adverse party as if under cross-examination, sub%ect to the rules
applicable to the examination of other witnesses. The party callin
such adverse witness shall not be bound by his testimony, an
the testimony given by such witness may be rebutted by the party
calling him for such examination by other evidence. Such witness,
when so called, may be examined by his own counsel, but only as to
the matters testified to on such examination.

EFFECT OF EVIDENCE

Seo. 1212. JURY JUDGES OF EFFECT OF EVIDENCE, BUT TO BE
INSTRUCTED ON CERTAIN POINTS.—Where trial is by jury, the jury,
subject to the control of the court, in the cases specified in this code,
are the judges of the effect or value of evidence addressed to them,

except when it is declared to be conclusive. They are, however, to

be instructed by the court on all proper occasions:

1. That their power of judging of the effect of evidence is not
arbitrary, but to be exercised with legal discretion, and in subordina-
tion to the rules of evidence;

9. That they are not bound to decide in conformity with the
declarations of any number of witnesses, which do not produce
conviction in their minds, against a less number or against a
presumption or other evidence satisfying their minds;
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8. That a witness false in one part of his testimony is to be
distrusted in others; ) )

4. That the testimony of an accomplice ought to be viewed with
distrust, and the evidence of the oral admissions of a party with
caution;

5. That in civil cases the affirmative of the issue must be proved,
and when the evidence is contradictory the decision must be made
according to the preponderance of evidence; that in criminal cases
guilt must be established beyond reasonable doubt;

6. That evidence is to be estimated not only by its own intrinsic
weight, but also according to the evidence which it is in the power
of one side to produce and of the other to contradict; and, therefore,

7. That if weaker and less satisfactory evidence is offered, when
it appears that stronger and more satisfactory was within the power
of the party, the evidence offered should be viewed with distrust.

RIGITTS AND DUTIES OF WITNESSES

Src. 1213, WITNESS BOUND TO ATTEND WHEN SUBPENAED.—A wit-
ness, served with a subpeena, must attend at the time appointed, with
any papers under his control lawfully required by the subpeena,
and answer all pertinent and legal questions; and, unless sooner
discharged, must remain until the testimony is closed.

Sro. 1214. WrrxEss BOUND TO ANSWER QUESTIONS.—A witness must
answer questions legal and pertinent to the matter in issue, though
his answer may establish a claim against himself; but he need not
give an answer which will have a tendency to subject him to punish-
ment for a felony; nor need he give an answer which will have a
direct tendency to degrade his character, unless it be to the very fact
in issue, or to a fact from which the fact in issue would be presumed.
But a witness must answer as to the fact of his previous conviction
for felony.

Sze. 1215, RieuT oF WITNESS T0 PROTECTION.~—It is the right of a
witness to be protected from irrelevant, improper, or insulting ques-
tions, and from harsh or insulting demeanor; to be detained only
so long as the interests of justice require it; to be examined only as
to matters legal and pertinent to the issue.

See. 1216, WrrNess PROTECTED FROM ARREST WHEN
GOING, Or RETURNING~—Every person who has been, in good faith,
served with a subpena to attend as a witness before a court, judge,
commissioner, referee, or other person, in a case where the diso-
bedience of the witness may be punished as a contempt, is exonerated
from arrest in a civil action while going to the place of attendance,
necessarily remaining there, and returning therefrom.

Src. 1217, ARREST VOID, AND PARTY MAKING ARREST LIABLE, AND S0
rorri.—The arrest of a witness, contrary to the preceding section,
is void, and, when willfully made, is a contempt of the court; and
the person making it is responsible to the witness arrested for double
the amount of the damages which may be assessed against him, and
is also liable to an action at the suit of the party serving the witness
with the subpeena, for the damages sustained by-him in consequence
of the arrest.

Src. 1218, To MAKE AFFIDAVIT 1F ARRESTED.—An officer is not liable
to the party for making the arrest in ignorance of the facts creating
the exoneration, but is liable for any subsequent detention of the
party, if such party claim the exemption, and make an affidavit
gtating: .

1. That he has been served with a subpeena to attend as a witness
before a court, officer, or other person, specifying the same, the place

ATTENDING, OR
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of attendance, and the action or proceeding in which the subpcena was
issued; and

2. That he has not thus been served by his own procurement, with _

the intention of avoiding an arrest;
8. That he is at the time going to the place of attendance, or
returning therefrom, or remaining there in obedience to the subpena.

The affidavit may be taken by the officer, and exonerates him from i

liability for discharging the witness when arrested.

Sec. 1219. CoUrT MAY DISCHARGE WITNESS FROM ARREST.— L'he court
or officer before whom the attendance is required, may discharge the
witness from an arrest made in violation of section 1216. %f the
court has adjourned before the arrest, or before application for the
discharge, a judge of the court may grant the discharge.

EVIDENCE IN PARTICULAR CASES, AND MISCELLANEOUS AND GENERAL
PROVISIONS

EVIDENCE IN PARTICULAR CASES

Src. 1220. AN OFFER EQUIVALENT TO TENDER.—AN offer in writing
to pay a particular sum of money, or to deliver a written instrument
or specific personal property, is, if not accepted, equivalent to the
actual production and tender of the money, instrument, or property.

Skc.1221. WHOEVER PAYS ENTITLED TO RECEIPT.—W hoever pays
money, or delivers an instrument or property, is entitled to a receipt
therefor from the person to whom the payment or delivery is made,
and may demand a proper signature to such receipt as a condition
of the payment or delivery.

SEc. 1229. OBJECTIONS TO TENDER MUST BE SPECIFIED.—The person
to whom a tender is made must, at the time, specify any objection
he may have to the money, instrument, or property, or he must be
deemed to have waived it} and if the objection be to the amount of
money, the terms of the instrument, or the amount or kind of prop-
erty, he must specify the amount, terms, or kind which he requires,
or be precluded from objecting afterwards.

Sec. 1223. COMPROMISE OFFER OF No AVAIL.—An offer of compromise
is not an admission that anything is due.

SEC. 1224, ADMISSION OF DEFENDANT IN DIVORCE PROCEEDINGS.~—In
proceedings for divorce, no admission of the defendant shall be
taken as evidence unless the court shall be satisfied that such
admission was made in sincerity and without fraud or collusion
to enable the plaintiff to obtain a divorce. (Act Cong. Sept. 21,
1922, C, 870, § 16, 42 Stat, 1010.)

PROCEEDINGS TO PERPETUATE TESTIMONY

SEc. 1925. EVIDENCE MAY BE PERPETUATED.—Lhe testimony of a
witness may be taken and perpetuated as provided in sections 1226
to 1231.

SEC. 1926. MANNER OF APPLICATION FOR ORDER; ORDER.—The appli-
cant must produce to the judge of the district court a petition,
verified by the oath of the applicant, stating :

1. That the applicant expects to be a party to an action in a court
in the Canal Zone, and, in such case, the names of the persons whom
he expects will be adverse parties; or, )

9. That the proof of some fact is necessary to perfect the title to
property in which he is interested, or to establish marriage, descent,
heirship, or any other matter which may I_lereafter bgcpme maberla_ﬂ
to establish, though no suit may at the; time be ant1plpated, or, if
anticipated, he may not know the parties to such suit; and,

3051 °—83——T1

1121

Not of own procure-
ent.
Trial is in progress.

Exoneration of officer
or discharge.

Discharge from ar-
rest by court.

Evidence in particu-
lar cases, misceﬁaneous
and general provisions.

Evidence in perticu-
lar casss.

Offer equivalent to
tender.

Right to receipt.

Objections to tender.

Compromise offer
not admission,

Admissions of de-

fendant in divorce pro-
osedings.

Vol. 43, p. 1010,

Proceedings to per-
petuais testimony.

Testimony of wit-
ness.

Petition.

Expectation of future
legsl action.

Proof of certain fact
esgential,



1122

Name of witness,

facts involved, ete.

Order to issue.

Notice.

Taking of deposition.

Manner of taking.

Deposition toberead
to, and subseribed by

witness.

All papers to be filed.

Papers prima facie

evidence.

Ante, p. 1121,

Production  of,
courk.

Effect of.

in

72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

3. The name of the witness to be examined, his place of residence,
and a general outline of the facts expected to be proved.

The judge to whom such petition is presented must make an order
allowing the examination, and designating the officer before whom
the same must be taken, and prescribing the notice to be given, which
notice, if the parties expectant are known and reside in the Canal
Zone, must be personally served, and, if unknown, such notice must
be served on the clerk of the court, and by publication thereof in
some newspaper, to be designated by the judge, for the same period
required for the publication of summons. The judge must also
designate in his order the clerk of the court to whom the deposition
must be returned when taken.

Skc. 1227. NOTICE OF TIME AND PLACE TO BE GIVEN.—The person
appointed by the judge to take the depositions is authorized, if a
resident of the Canal Zone, on receiving a copy of the order of the
judge, and of the notice prescribed in the last section, with proof of
its personal service or publication; or, if a resident without the
Canal Zone, on receiving the commission mentioned in the mnext
section, with proof of like service of publication of the notice; to
take the deposition of the witness named in the order of the judge,
or in the commission, or, if more than one witness is thus named,
of such of them as appear before him, at the time designated, and
the taking of the same may be continued from time to time.

Skc. 19298. MANNER OF TAKING THE DEPOSITION.—The examination
must be by question and answer, and if the testimony is to be taken
in a State of the United States, it must be taken upon a commission
to be issued by the judge allowing the examination, under the seal
of the court of which he is judge, and upon interrogatories, to be
settled in the same manner as in cases of depositions taken under
commission in pending actions, unless the parties expectant, if known,
otherwise agree. If such parties are unknown, notice of the settle-
ment of the interrogatories shall be published in some newspaper for
such time as the judge may designate. The deposition, when com-
pleted, must be carefully read to or by the witness and be subscribed
by him, then certified by the officer or person taking the same, and
ghall then be sealed up and delivered or transmitted to the clerk
desienated in the order of the judge allowing the examination, who
shall file the same when received. The judge allowing the examina-
tion shall file with the clerk the order for the examination, the peti-
tion on which the same was granted, with proof of service of the
order and notice.

Suc. 1929, Parers PryA FACIE EVIDENCE—The petition and order,
and papers filed by the judge, as provided in section 1228, or a certi-
fied copy thereof, are prima facie evidence of the facts stated therein
to show compliance with the provisions of sections 1225 to 1231.

Sre. 1280. WHEN TIE EVIDENCE MAY BE propUcEp.—If a trial be
had between the parties named in the petition as parties expectant,
or their successors in interest, or between any parties wherein it may
be material to establish the facts which such depositions prove, or
tend to prove, upon proof of the death, or insanity of the witnesses,
or that they can not be found or are unable, by reason of age or
other infirmity, to give their testimony, the depositions or copies
thereof may be used by either party, subject to all legal objections;
but if the parties attended at the examination, no objections to the
form of an interrogatory can be made at the trial, unless the same
was stated at the examination.

Src. 1281. Errrct oF THE prrostTioN.—The deposition so taken
and read in evidehce has the same effect as the oral testimony of
the witness, and no other, and every objection to the witness, or to
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the relevancy of any question put to him, or of any answer given by
him, may be made in the same manner as if he were examined orally
at the trial.

ADMINISTRATION OF OATHS AND AFFIRMATIONS

Sec. 1282. JUDICIAL AND CERTAIN OFFICERS AUTHORIZED TO ADMIN-
ISTER 0ATHS.—Every court, every judge, or clerk of any court, every
magistrate, and every notary public, and every officer or person
authorized to take testimony in any action or proceeding, or to decide
upon evidence, has power to administer oaths or affirmations.

Src. 1233. FORM OF ORDINARY OATH TO A WITNESS—An oath, or
affirmation, in an action or proceeding, may be administered as
follows, the person who swears, or affirms, expressing his assent when
addressed in the following form: “ You do solemnly swear (or affirm,
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as the case may be), that the evidence you shall give in this issue (or -

matter), pending between and , shall be the truth, the
whole truth, and nothing but the truth, so help you God.”

Sec. 1234. ForM MAY BE VARIED TO SUIT WITNESS’ BELIEF.— When-
ever the court before which a person is offered as a witness is satisfied
that he has a peculiar mode of swearing, connected with or in addi-
tion to the usual form of administration, which, in his opinion, is
more solemn or obligatory, the court may, in its discretion, adopt
that mode.

Sec. 1235. Same.—When a person is sworn who believes in any
other than the Christian religion, he may be sworn according to the
peculiar ceremonies of his religion, if there be any such.

Sec. 1236, ANY PERSON WHO PREFERS IT MAY DECLARE OR AFFIRM.—
Any person who desires it may, at his option, instead of taking an
oath make his solemn affirmation or declaration, by assenting, when
addressed, in the following form: “ You do solemnly affirm (or
declare) that ” and so forth, as in section 1233.

GENERAL PROVISIONS

Sec. 1237. QurstroNs oF Fact, How TrRIED.—AIl questions of fact,
where the trial is by jury, other than those mentioned in the next
section, are to be decided by the jury, and all evidence thereon is to
be addressed to them, except when otherwise provided by this code.

Skc. 1238. QUESTIONS OF LAW ADDRESSED TO THE COURT.—AIl ques-
tions of law, including the admissibility of testimony, the facts pre-
liminary to such admissions, and the construction of statutes and
other writings, and other rules of evidence, are to be decided by
the court, and all discussions of law addressed to it. Whenever the
knowledge of the court is, by this code, made evidence of a fact,
the court is to declare such knowledge to the jury, who are bound
to accept it.

Skc. 1289. QUESTIONS OF FACT BY COURT OR REFEREE.—The provi-
sions contained in this chapter respecting the evidence on a trial
before a jury, are equally applicable on the trial of a question of
fact before a court, referee, or other officer.

CHAPTER 39—REPEALS

Sro, 1240. Repran oF mxisTing paws.—The Code of Civil Pro-
cedure of the Canal Zone promulgated by the Executive Order of
March 22, 1907, and all amendments thereto, and all other acts,
ordinances, orders, and parts thereof in conflict herewith, are hereby
repealed.

Approved, February 27, 1933.
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